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CURRENT TOPICS 


Sir Holman Gregory, K.C. 

THE passing of Sir HOLMAN GREGORY on 9th May at the 
age of eighty-two is a sad event which those who knew him 
first hand to realise. Almost to the end he appeared to be 
the symbol of perennial youth, erect in posture and lively of 
manner. Until quite recently he was often to be seen return- 
ing to his haunts in the Temple, with his familiar brown 
Homburg at a youthful angle over his brow. His distin- 
guished career at the Bar and on the Bench was preceded by 
eleven years as a solicitor. He was admitted in 1886 and called 
to the Bar by the Middle Temple in 1897. In 1920 he 
became a Bencher and in 1933 Treasurer of his Inn. As a 
junior he had little difficulty in getting a start, for his father 
was Mr. H. T. Gregory, a well-known solicitor of Bath, and 
he not merely held his own but advanced to substantial 
practice on the Western Circuit. In 1910 he took silk. In 
1916 he was appointed Recorder of Bath, and in 1924 
Recorder of Bristol. In 1918 he was returned as Coalition 
Liberal Member of Parliament for South Derbyshire. His 
practice at the Bar would well have warranted his appoint- 
ment to the High Court Bench, which seemed to be imminent 
when Lord Haldane was Lord Chancellor. But the Govern- 
ment of the day fell before the appointment could be made. 
In 1929 he accepted office as judge of the Mayor’s and City of 
London Court and Commissioner at the Central Criminal 
Court. In 1932 he succeeded the late Sir Henry Dickens 
as Common Serjeant, and in 1934 he followed Sir Ernest 
Wild as Recorder. He was knighted in 1935, and retired in 
1937. In addition to his judicial work he presided over the 
1919 Departmental Committee on Workmen’s Compensa- 
tion, in 1924 he was chairman of a Court of Inquiry into 
the dockers’ strike of that year, and of a similar inquiry 
into a railway strike, and in 1930 he was chairman of the 
Royal Commission on Unemployment Insurance. Readers 
of his autobiographical work “Brief Life’’ will: have some 
idea of the personality that has left the worldly scene. 


Sir Peter Grajn 

ANOTHER distinguished legal figure who passed away last 
week was Sir PETER GRAIN, who died on 6th May at the age 
of eighty-two. Nephew of the famous Corney Grain, still 
remembered as a popular entertainer of the end of the last 
century, he followed his father’s footsteps by being called to 
the Bar, where he practised as an advocate in the criminal 
courts, sometimes as his father’s junior. From 1902 to 1906 
he was a member of the Bar Council. In 1906, nine years 
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after his call, he went to Zanzibar as Resident Magistrate, 
and in the same vear he became assistant judge and judge 
of the Court of Appeal for East Africa. He also served as 
Legal Member of Council and Attorney-General to the Govern- 
ment of Zanzibar, and Acting First Minister. In 1910 he 
became assistaat judge, and later judge of the Supreme Court 
at Constantinople. In the 1914-18 war he was the special judge 
in Egypt for the trial of Austrian and German subjects 
there, and in 1919 he was made judge of the Supreme Court 
in Egypt. In 1921 he went to China as assistant judge of the 
supreme Court there, and he was made judge of that court 
in 1927. He retired in 1934. 


Directions to Advocates 

THE independence of the legal profession is considered by 
many authorities to be almost as important as_ the 
independence of the Bench. Directions and circulars issuing 
from administrative or executive officers of a central govern- 
ment to advocates who are not in their employment except 
in the sense of being instructed by them have for centuries 
been unknown in this country. Even solicitors and counsel 
in the full-time employment of Government offices and local 
authorities can claim a full measure of independence of 
executive direction as to how they should conduct their 
cases in court. All who have a sense of the importance of this 
principle of independence in our legal system will share the 
dismay expressed by Mr. DEREK CURTIS-BENNETT, K.C., 
in a letter to the Daily Telegraph of 6th May, that “ Treasury 
chiefs, alarmed at the extent of overspending by Britons 
abroad, are anxious to secure heavier penalties. Orders are 
going to prosecuting counsel to seek prison sentences in the 
more flagrant cases.” The duty of prosecuting counsel, 
according to Mr. Curtis-Bennett (and we entirely agree), 
‘“‘is to tell the court the facts of the case being heard, and, 
if asked, to state what the penalties are which apply, leaving 
it to the court to decide what the penalty should be. In this 
country we do not go in for demanding sentences . . .” 
The Public Relations Officer of the Treasury replied in the 
Daily Telegraph of 8th May that ‘no such orders have been 
viven or are contemplated.”’ So far so good, but it would be 
interesting to know the source of the report to the contrary. 
Have any expressions of opinion been issued by any 
Government Department to prosecuting counsel or those 
instructing them? The most indirect of such expressions 
would, if emanating from an official source, be improper and 
indeed illegal. 
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Divorce Reform 


WuatT are the facts concerning the social problems of 
divorce so ably raised by Mr. TERENCE DONOVAN in the 
Commons on 6th May, in his motion to annul the Matrimonial 
Causes Rules, 1947 ? The motion, of course, was not really 
directed against the rules as such, but only to the fact that 
—together with administrative action—they carry into 
effect, as the Attorney-General admitted, ‘ the whole of the 
recommendations in the Denning Committee’s first report, 
and rather more than half of those in the second report, 
leaving the other half, together with the third report, 
untouched.”’ The Attorney-General was able to say that 
not one of the recommendations had been finally rejected, 
the third report was still under consideration, and there 
would be further rules in the near future. On the other 
hand, the position in regard to costs was unsatisfactory, 
the average cost of a typical undefended petition of {£75 
under the old system having been reduced, by implementing 
some recommendations of the Denning Committee, to 
£66 15s. 7d. Only a further £4 could be saved by carrying 
out every recommendation of the committee. Other members 
of the House did not agree that this was all that could be 
saved. The latest figures, according to the Attorney-General, 
showed that the granting of jurisdiction to county court 
judges sitting as High Court Commissioners had resulted 
in the courts getting abreast of the number of cases set down 
for trial. In the first three months of this year about 17,000 
petitions had been filed and 16,820 disposed of. The time lag 
between setting down and trial was now between one and 
two and a half months. The Attorney-General said that the 
present rules were a very substantial instalment on account, 
but when the volume of divorces is rising at an alarming 
rate, it may be argued with some force that “‘ time is of the 
essence,’ and that the State’s financing and strengthening 
of present facilities for marriage guidance, as well as the 
implementation of recommendations for cheapening procedure, 
should not be long delayed. 


Canon Law Revision 


ALTHOUGH the ecclesiastical courts lost, in 1857, much of 
what is nowadays regarded as coming more properly within 
the jurisdiction of the lay courts, the canon law with its 
disciplinary and doctrinal content is part of the law of the 
land, and learned lawyers still specialise in its study and 
practice. They and other lawyers interested in the develop- 
ment of English law will learn with interest that the 
report of the commission appointed by Archbishops LANG and 
TEMPLE in 1939 to report on ‘The Canon Law of the Church 
of England,” with proposed revised canons, has _ been 
published this week. The ARCHBISHOP OF YORK wrote 
in the March issue of the York Diocesan Leaftet : ‘‘ Alone 
among the Churches of the Anglican Communion the 
Church of England lacks canons which have been revised in 
the light of modern conditions and treated as authoritative. 
The publication of the proposed body of canons will be the 
first step in a long and tedious journey. The canons will 
have to be passed by Convocation, and, as our Church is 
established, they must be approved by His Majesty ; where 
they concern the laity they will require their consent in the 
Church Assembly either by resolution or by a measure ; 
when they affect existing statute law or the rights of the 
citizen, legislation in Parliament will be necessary. . . . 
I am anxious that Church people should begin to think of 
canon law revision as absolutely essential if within our 
Church the order and unity of a spiritual society are 
to be made evident.’’ We hope to deal more fully with 
the report in a later issue. 


Applications for Admission 


Tue Council of The Law Society anncunce, in the April 
issue of the Law Soctety’s Gazette, that too many articled 
clerks have recently been applying without good reason for 
admission on short notice, or for specia] admission. Members 
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are invited to see that their articled clerks study th 
regulations, which are printed in the syllabuses for the Final! 
and Honours Examinations of The Law Society. Failure to 
follow the regulations, it is stated, in particular failure to 
give the necessary notice six weeks before the sittings of the 
High Court or the first day of a month falling within a sittings, 
when admissions are normally signed by the Master of the 
Rolls, is bound to cause at the very least inconvenience and 
extra work for all concerned. It is stated that the notice 
can be given before the Final Examination is taken, and it is 
unnecessary to await the result of the Final Examination 
before giving the notice. 


New Stock Exchange Rules 


rue task of re-drafting and reorganising the Stock Exchange 
Rules and appendices governing permitted dealings, official 
quotations, and requirements preliminary to the grant 
of an official quotation, has now been completed. The 
new rules were confirmed at a council meeting of the Exchange 
on 5th May. Apart from the reforms which facilitate reference 
to the rules and appendices there are a few changes which, 
though not of the first importance, deserve noting. The 
substance of temporary reg. 13, which provided that 
securities newly admitted on oversea stock exchanges since 
23rd September, 1946, may not be dealt in without specitic 
permission, is incorporated in the rules. All applications 
for a quotation, except for “‘rights’’ issues, must now, 
under a new Appendix 34, be supported by at least two 
jobbers in the markets concerned. Another not unimportant 
matter relates to nominee shareholdings. The rules require, 
where a promoter or other party interested in an issue is a 
company or firm, a statutory declaration as to the identit, 
of those who control it or are interested in its profits or 
assets. Prospectuses are also required to include a record 
of profits for ten years, when available, and a statement of 
financial and trading prospects. They also require articles 
of association and trust deeds to contain limitations on the 
borrowing powers of any subsidiary company. 


Talking Backwards 


A LADY law student at Stockholm University has written 
a letter, which was published in The Times of 10th May, 
explaining that she was the Swedish lady referred to in a 
previous article in The Times, and that she not only could 
talk, but could also sing, backwards. The lady, Miss 
MARIANNE WERSALL, operates with a large blackboard, on 
which she writes long words backwards, as soon as they are 
‘hurled ”’ at her by members of the audience. She can write 
from the left side to the right and also from the right side to 
the left. Before she can do this she says the words 
backwards and also immediately says how many letters there 
are in the words or the sentence thrown at her by members of 
the audience. When Miss Wersall sings backwards she often 
plays the guitar. Many law students in England will envy 
this lady her remarkable visual memory, and especially 
its mirror precision, which enables her to know any subject 
backwards, both literally and for all practical purposes. 
Phere is no risk that Miss Wersall will possess that too little 
learning which is particularly dangerous to the examination 
candidate. Indeed, the probability is that long before the 
examinations arrive she will know more than her examiners, 
few, if any, of whom will ever hope to be able to recite 
backwards, for example, the Swedish law of real property. 
There are, however, some parts of English law which, in the 
opinion of students, could not be less intelligible even if read 
backwards, for instance certain emergency orders and parts 
of the English law of income tax and death duties. Perhaps 
the analogies to these, if there are any in Swedish law, may 
give even Miss Wers4ll a headache. One can only judge her 
powers by her confident statement in the concluding sentence 
of her letter, that, though it sounds a little funny that she is 
combining talking backwards with studying law, she is not 
going to pervert justice. 
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Recent Decisions 


In Wilkinson v. Barking Corporation, on 5th May (The 
Times, 7th May), Morris, J., held (1) that although the 
defendants had entered an unconditional appearance to an 
action for a declaration that the plaintiff was entitled to a 
superannuation allowance in accordance with s. 8 (1) (a) 
of the Local Government Superannuation Act, 1937, it was 
open to the defendants to take the preliminary point in the 
action that the court had no jurisdiction, and (2) that in 
fact the court had no jurisdiction, as a result of s. 35 of the 
1937 Act, which referred any question concerning the rights 
or liabilities of an employee of a local authority under the Act 
to the authority itself, and, on appeal, to the Minister. 


In Brain v. Minister of Pensions and Wilkes v. Same, 
on 5th May (The Times, 6th May), DENNING, J., remitted 
two pensions appeals for hearing before another tribunal 
and held that in order to reject a claim for a pension the 
tribunal must be unanimous in rejecting it, and where a 
member, allowing for the necessary give and take with a 
view to agreeing, honestly could not concur on the facts 
with the majority, it was his duty to differ, and the claim 
should then go before another trubunal. The reason for this 
was that there was no appeal on the facts from the decision 
of a pensions appeal tribunal. 

In Rk. v. Rent Tribunals for Bethnal Green and Paddington, 
ex parte Rowton Houses, Ltd., on 8th May, a Divisional Court 
(the Lorp Cuter Justice and ATKINSON and OLIVER, JJ.) 
granted an order of prohibition to be directed to the members of 
rent tribunals prohibiting them from proceeding in purported 
pursuance of the Furnished Houses (Rent Control) Act, 
1946, to enter into consideration of references made to the 
tribunals concerning the amounts charged by the applicants 
for accommodation to two men at their houses for working 
men. The court held that the houses were hotels, and if 
vecupants could complain to a tribunal a resident at the 
Ritz Hotel could complain. 


In R. v. Rent Tribunal for Hampstead and St. Pancras, 
ex parte Ascot Lodge, Ltd., on 8th May (p. 265 of this issue), 
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a Divisional Court (the Lorp CHIEF JUSTICE and ATKINSON and 
OLIVER, JJ.) granted an order of prohibition to be directed to 
the members of a rent tribunal and two tenants of premises 
within their area, prohibiting the tribunal from proceeding in 
purported pursuance of the Furnished Houses (Rent Control) 
Act, 1946, to enter into consideration of the references to 
the tribunal of the lettings made to those tenants. The 
court held that the tribunal had no jurisdiction to consider 
the cases, as in each there was an unfurnished letting in which 
the landlords did not agree to provide furniture or services. 
Electric panel fires were not furniture but, when installed, 
became part of the walls, and “‘ attendance ’’ meant attend- 
ance to which the tenant was contractually entitled. The 
fact that it was highly probable that the tenant would get 
certain services was not enough to give the tribunal juris- 
diction, nor had the tribunal any jurisdiction to reduce 
the rent where a landlord was not providing what he con- 
tracted to provide: the remedy for that was an action 
for damages for breach of contract. 

In Wright v. Bennett and Another, on 9th May (The Times, 
10th May), DENNING, J., held that the time occupied by the 
mid-day adjournment during the hearing of an action should 
not be included for the purpose of ascertaining whether 
refresher fees were due to counsel. The mid-day adjourn- 
ments in the case before the court added up to 15 hours 
46 minutes, and, following Collins v. Worley (1889), 60 L.T. 
748, the taxing master had included the periods taken 
by these adjournments for the purpose of ascertaining refresher 
fees, which meant three refresher fees more than if they had 
been excluded. His lordship held that the amendments in 
the rules since 1889 rendered Collins v. Worley no longer 
authority (see Ord. 65, r. 27 (48) and Ord. 36, r. 40). 

In an appeal from the decision of a pensions tribunal on 
9th May (The Times, 10th May), DENNING, J., held that 
where the claimant had been injured by an object which he 
had picked up on a mountain, the burden of proof lay on him 
to show that it was a missile discharged by the enemy, or 
used in combating the enemy, so as to entitle him to a pension 
in respect of a war injury. 


TOWN AND COUNTRY PLANNING BILL—VII 


[HE present article starts with a consideration of develop- 
ment charges and then touches on the miscellaneous subjects 
of restrictive covenants, advertisements and mines and 
minerals, 

DEVELOPMENT CHARGES 

rhese are dealt with in Pt. VI of the Bill, originally Pt. V. 
For those familiar with the partition of the Bill as originally 
presented it may be as well to mention that cll. 5-9 inclusive, 
which were formerly included in Pt. I, have in committee 
been made to form a new Pt. II, with the result that the 
original Pt. I] and all subsequent Parts now bear a number 
one higher than they had. 

By virtue of cl. 62 no development may be carried out until 
the amount of the development charge (if any) has been 
determined by and paid or secured to the Central Land Board. 
The meaning of development was discussed in some detail 
in the second article in this series (91 Sor. J. 108), and it is 
not necessary to discuss it further here except to reiterate 
that it includes not only building development but also 
change of use, and, for example, the making of a new means 
of access to a highway, and to point out that for this purpose 
it does not include any of the operations set out in 
Sched. III of the Bill which were discussed in the fourth 
article (91 Sor. J. 168). Regulations may also be made 
by the Treasury exempting specified operations or uses. 
In advising whether any proposed operation or use is likely 
to involve payment of a development charge, one must, 
therefore, consider— 

(a) does it constitute development, 
(b) if it does, is it exempt under Sched. III, and 
(ce) if it does and is not so exempt, is it exempt under any 


regulations made by the Treasury? It seems likely that 

development which would entail only very small charges 

may be exempted by regulation. 

Clause 63 (2) provides that, in determtning whether any 
and if so what development charge is to be paid, the Board 
shall have regard to the amount by which the value of the 
land with the benefit of planning permission for the par- 
ticular development concerned exceeds the value which 
it would have had without the benefit of the pertnission. 
By the definition clause, cl. 107, ‘‘ land” includes buildings 
and, therefore, where the development consists of a change 
of use, any increase in the value of the buildings therefrom, 
as well as any increase in the value of the site itself, will 
be caught by the development charge. Where, however, 
the development consists of the erection of buildings on 
undeveloped land the site value only will be caught, and no 
charge will be payable in respect of the cost of the new 
buildings. Where the development consists of improve- 
ments or alterations (constituting development but not 
exempt under Sched. III) to existing buildings it would 
seem that any increase in the value of the existing 
buildings created through the improvements, but excluding 
any increase attributable to the capital cost of the improve- 
ments or alterations, would be caught in addition to any 
increase in the site value. Hence it is not correct to regard 
the charge as a charge on site values only. 

It must be emphasised that no development charge ts 
payable under the Bill for any increase in land value not 
due to development on the land, whether it be due to a 
general rise in the value of all land or specifically due to 
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the expenditure of money, public or private, in the neigh- 
bouthood, e.g., by increasing the amenities. 

Subject to cl. 63 (2), supra, the Board’s freedom in deter- 
mining development charges may be fettered by— 

(1) regulations which may be made with the consent of 
the Treasury prescribing general principles to be followed 
by the Board (cl. 63 (3)), 

(2) general directions to be given by the Minister 
(cl. 3 (1)). 

There is no appeal from a determination by the Board and, 
therefore, it is important that there should be the greatest 
opportunity for the Board and the advisers of developers to 
discuss fully between themselves their particular points of 
view. The Minister stated in committee, ‘‘I think it ought 
to be open to a prospective developer personally, or better 
still through his advisers, to meet the Central Land Board 
or their advisers, to have all the cards on the table and b> 
informed quite frankly on what basis the proposed charge 
has been determined, and he should be able to demonstrate 
to the Central Land Board that perhaps the basis on which 
they have determined the charge is wrong.’ It is likely 
that these principles will be included in the regulations 
referred to at (1) above. The Minister hoped to use the 
services of the district valuers for the purposes of the Board. 

The directions which may be given by the Minister under (2) 
will not relate to individual properties but may, in effect, 
encourage development in certain areas by, for example, 
lowering the standard of development charges payable in 
that area. These directions are not required to be made 
public. 

Application for the determination of the charge has to be 
made to the Board in manner prescribed by regulations 
The Minister’s hope that this application and those for plan 
ning and building-byelaw permission may be amalgamated 
and one determination issued was referred to in the third 
article (91 Sot. J. 139). The applicant does not have to 
have any legal interest in the land ; it is sufficient if he can 
satisfy the Board that he is able to obtain an interest to 
enable him to carry out the development. The Board may 
(cl. 63 (1), proviso (c)) and, it is expected, norma'ly will, 
impose a time limit of comparatively short duration within 
which the development must be carried out. 

Payment may be made by a single capital sum or by 
periodical payments, which may include an element of 
interest and for which the applicant may be required to enter 
into covenants and give security (cl. 64). Provision is made 
in cl. 66 for the variation and repayment of charges in certain 
cases. 

RESTRICTIVE COVENANTS 

The concept of positive planning, with its increase of powers 
of compulsory purchase, will be unwelcome to many owners, 
particularly those who have large properties and are averse 
to any change in the character of the neighbourhood. How 
then wil! the Bill affect agreements and covenants restrictive 
of the user of property ? 

A considerable number of owners have entered into agree- 
ments with locaJ authorities under s. 34 of the Town and 
Country Planning Act, 1932. The effect of these agreements 
varies, but generally speaking most of them provide for the 
preservation of property in its existing undeveloped state, 
or for limited development, and were intended to be effective 
either in perpetuity or for a term of years. So far as these 
agreements might bind the local planning authority in pre- 
paring its development plan they are considered inimical to 
positive planning, and by para. 7 of Sched. IX to the 
Bill will cease to have effect on the appointed day. Owners 
will, therefore, lose such protection as these agreements may 
afford to them while, on the other hand, the lifting of any 
restrictions does not occur soon enough, by virtue of 
cl. 54 (2) (b), to enable them to be disregarded in claiming for 
loss of development value. It is possible that the Schedule 
will be amended to preserve to the public any rights they may 
be granted under such agreements (e.g., of access) which are 
not obtainable under the Bill, but this will not save the pre- 
servative effect of the agreements. 
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An article in 83 Sox. J. 124 on the Green Belt (London and 
Home Counties) Act, 1938, drew attention to the effect of this 
Act on the preservation of amenities in London and the Hom: 
Counties. Large areas of land are now Green Belt land within 
the meaning of this Act, although infinitesimal when compare: 
with the Green Belt Ring in the Greater London Plan, with 
which it must not be confused. This Act, which, tn/ler alia, 
enabled owners to enter into declarations and restrictive 
covenants with local authorities, is not repealed by the Bill, 
nor do declarations and covenants made under it cease to have 
effect, and there seems every probability that Green Belt 
land will remain protected under the Act, with consequent 
benefit to those living in its immediate neighbourhood, who 
will not suddenly find it allocated for a housing estate. 

Lastly, it must be obvious that the extensive replanning 
which will take place will require to override many restrictive 
covenants contained in conveyances. There is nothing in 
the Bill which enables a development permission or an alloca- 
tion in a development plan to override enforceable restrictive 
covenants, so that if land is restricted by covenant againsi 
use for anything but dwelling-houses the fact that it may be 
allocated in a development plan for shops will not avail a 
purchaser wishing to erect shops. In order to override the 
covenant it will be necessary to go through the appropriate 
compulsory purchase procedure, and then, if the land entitled 
to the benefit of the covenant is injuriously affected by the 
construction of works in breach of covenant on the land so 
acquired, the party concerned will be entitled to compensation 
under s. 68 of the Lands Clauses Consolidation Act, 1845, which 
is incorporated with the Acquisition of Land (Authorisation 
Procedure) Act, 1946. Section 68 is excluded from applica 
tion to purchases by local authorities by agreement for develop 
ment (cl. 38 (2)), and it does not seem to be applied to 
purchases by agreement by the Central Land Board. 

ADVERTISEMENTS 

The present law relating to advertisements is, apart from 
local Acts, contained substantially in the Advertisements 
Regulation Acts, 1907 and 1925, and byelaws made by local 
authorities thereunder, and the control exercisable is rather 
limited, applying only to hoardings over 12 feet in height 01 
advertisements affecting injuriously the amenities of publi 
parks or pleasure promenades, or disfiguring or affecting 
injuriously the view of rural scenery or the amenities of an 
village in a rural district or of any historic or public building 
or place of beauty or historic interest. These Acts are to be 
repealed and the byelaws will cease to have effect as from the 
appointed day. Instead, control will be exercised under 
regulations to be made by the Minister (cl. 28) “‘ for restricting 
or regulating the display of advertisements so far as appears 
to the Minister to be expedient in the interests of amenity 
or public safety.”’ This may result in a very much wider 
control. The clause details numerous matters which may be 
dealt with in the regulations, but the most important are that 
they may— 

(1) require consent of the local planning authority to be 
obtained for the display of advertisements ; 

(2) make special provision for areas of special control 
in which all advertisements may be prohibited except such 
classes (if any) as may be specified (these areas must be 
cither rural areas or areas which appear to the Minister 
to require special protection; provision is made for 
objections to the limitation of such areas) ; 

(3) exempt existing advertisements for such period as 
may be specified. Where advertisements displayed on or 
before 7th January, 1947, are removed to comply with thie 
regulations the reasonable expenses of removal may be 
claimed from the local planning authority under cl. 29. 


MINERALS 
Minerals are defined by cl. 107 to include all mines and 
substances in or under land of a kind ordinarily worked for 
removal by underground or surface working. The working 
of minerals is clearly development for which development 
permission is required, and similarly, for the expropriation 
_{ the development rights in minerals the owners of the minerals 
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may claim a share in the £300 millions. Equally, the owners 
are liable to pay development charges. Clause 75, however, 
provides that in relation to mineral workings other than 
workings by the National Coal Board, the provisions of the 
Bill may be modified by regulations. It is understood to be 
the intention to provide by regulation for a three-year, or 
possibly longer, moratorium, i.e., no development charges will 
be payable for any workings within three years after the 
appointed day, and in claiming for loss of development value 
the three years’ working must be allowed for by regarding it 
as having taken place before the appointed day. In many 
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cases owners will be ignorant of what minerals lie under their 
land and will thus not be in a position to claim for depreciation. 
In effect, therefore, the development rights in unknown 
minerals will pass to the State free. It is intended that the 
development charge should fall on the royalty owner and not 
on the extractors, and accordingly power is taken for the 
regulations to provide for variations in mining leases. Any 
liability for restoration of the surface will be taken into account 
in assessing the development charge. Land may _ be 
designated by a development plan as subject to compulsory 
acquisition for the working of minerals. 


DIVORCE LAW AND PRACTICE 


PRACTICE AND JURISDICTION DECISIONS 


(1) Practice 

Further to certain decisions concerning the practice of the 
Divorce Division discussed in the previous article in this 
series (91 SoL. J. 226), reference should be made to two 
important appeals from the registrar (Collins v. Collins 
and Dove ; Reeves v. Reeves [1947] W.N. 122) as to the liability 
with regard to costs of the possesso1 of a poor person’s certi- 
ficate, in which the existing practice was dissented from. 

In Collins’ case the petitioner’s costs had been taxed after 
the decree absolute from the commencement of the suit 
down to the date of the poor person’s certificate on a full 
basis, and thereafter included out-of-pocket expenses only. 
In Reeves’ case, an order had been made, against which the 
present appeal had been heard in chambers prior to the 
trial of the suit, for costs up to setting down, which order 
contained no charges after the date of the certificate. 

In a reserved judgment setting aside the orders for costs in 
each case, Wallington, J., considered the Rules of the Supreme 
Court dealing with poor persons’ costs, namely, Ord. 16, 
r. 28 (1), (2), (3) and (4). The relevant words of para. (1) 
of this rule provide that: ‘‘ No court fee shall be payable in 
respect of the filing of the certificate . . . and after such filing 
the poor person named in the certificate shall not be liable 
for any court fees, and unless the court or a judge shall 
otherwise order no poor person shall be liable to pay costs 
to any other party or be entitled to receive from any other 
party any profit costs or charges,”’ and he referred to a prac- 
tice which he understood had grown up of taxing against 
a poor person a wife’s bill of costs up to setting down on a full 
basis in respect of all items imbursed up to the date of filing 
(latterly of obtaining) the poor person’s certificate. He 
stated that this practice seemed inconsistent with the true 
interpretation of this paragraph of the rule, since in his opinion 
no party to a suit could become “‘liable to pay,” or ‘entitled to 
receive,” costs until an order to pay had been made ; in other 
words, no such liability to pay, or title to receive, costs arose 
merely because costs had been incurred ; and he pointed out 
that this paragraph contained two separate parts, the first 
entitling the poor person to escape payment of court fees 
from the date of filing the certificate and the second part, 
beginning with the words “ unless the court . . .”’ not depending 
on, and having no connection with, the date of the filing. 
The provision in the second part was two-fold, namely (a) the 
poor person was not to be made liable to pay costs to any 
other party nor entitled to receive from any other party any 
profit costs or charges, and (b) the only exception to the 
operation of the rule was such a discretionary one as the 
court or judge (which words included a registrar) might 
make. If a poor person who commenced a suit as a paying 
litigant desired to recover from another party any profit 
costs incurred during the period in which such poor person 
was not the holder of a poor person’s certificate, that desire 
could only be satisfied on a successful application to the trial 
judge for a discretionary order. 

Upon the facts of the two cases then before him, he found 
that there was nothing in Collins’ case to suggest that the 
order as to costs made by the trial judge had been intended 
to be a discretionary order under the paragraph in question, 
or that in Reeves’ case the registrar had intended to make a 


discretionary order. With regard to Reeves’ case it appeared 
that the respondent was found to be no longer a poor person 
at the time of the trial (which was after the hearing of the 
appeal in chambers), and Wallington, J., pointed out that 
this finding opened the way for the making of an order for 
costs which obliged the respondent to pay all the petitioner’s 
costs of the suit, and, although the registrar’s order had been 
set aside, this would not make any difference to the petitioner's 
rights against the respondent as to costs because the order 
at the trial would include the whole of the costs. 

As a result of this decision, therefore, where it is desired to 
obtain an order for profit costs or charges against a poor 
person even in respect of a period during which such poor 
person was not the holder of a poor person’s certificate, it is 
necessary for a discretionary order to be obtained under 
para. (1) of this rule. The power of the court to order costs 
to be paid by another party in a poor person’s case is limited 
by the provisions of a subsequent rule (r. 31B (2)), as is 
pointed out by Bucknill, J., as he then was, in Jackson v. 
Jackson and Barwell |1936] P. 214, where he reviews the 
authouities and rules bearing on the question. 

Security for costs.—It may further be noted that in Reeves’ 
case an appeal was also made by the husband against an 
order for security to the amount of £9 which had been ordered 
for the wife petitioner’s costs of the hearing, she not proceeding 
as a poor person. In dismissing this appeal, Wallington, J., 
said that he could see no reason why the holder of a poor 
person’s certificate, having been relieved of the expenses 
of prosecuting or defending a petition, should not give security 
for his wife’s costs according to his means, and having due 
regard to his wife’s financial position and any other circum- 
stances which in the opinion of the registrar ought to affect 
the amount of security to be ordered. In coming to this 
conclusion two previous decisions were fo'lowed in which 
security for a wife was ordered to be paid by a husband 
petitioning as a poor person (Grinham v. Grinham and 
Pascoe {1916} P. 1, and Smith v. Smith and Rutherwood |1920} 
P. 206). Inthe last case an order was made by the registrar 
and affirmed by Sir Henry Duke, P., that the husband should 
pay and give security for the costs which the wife would 
have incurred if he had applied to defend as a poor person, 
and in dismissing a cross-appeal by the wife for an increase 
of the amounts to the usual full costs, the President stated 
that the right of a wife to be put in a position to appear at the 
hearing is not, and never has been, enforced without regard to 
the conditions under which she is able or can be enabled to 
defend herself. And it was stated in Richardson v. Richardson 
[1895] P. 276, by Sir F. Jeune, P., that there is no clear rule 
of practice which provides whether a wife should obtain an 
order against a pauper husband for security with a stay on 
failure to provide such security, but that each case should be 
deaJt with on its own merits, especial regard being had to 
the nature of the defence relied on by the wife. 

In the converse case of a wife being the possessor of a 
certificate it may be noted that where in a husband’s petition 
a wife, whose certificate was limited under Ord. 16, r. 23 (3) (4), 
to such proceedings as were necessary to enable her to obtain 
an order for security of her costs, applied for an order for 
security, it was held by the Court of Appeal, allowing an 
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appeal from Henn Collins, J. (who had affirmed an order 
of the registrar to the effect that the security should be limited 
to the sum of £3 upon the ground that the wife could probably 
obtain further assistance under the Poor Persons Rules), 
that in taking into consideration what the Poor Persons 
Committee might or might not do in the circumstances of the 
case the registrar had acted on a wrong principle and that the 
wife was entitled to the usual order which would have been 
made if she had not obtained the certificate. In his judgment, 
however, Sir Wilfrid Greene, M.R., said that if the husband 
had been the person who had obtained the certificate, the 
position might well have been different (Halls v. Halls and 
Lukover [1938] 4 All E.R. 573). 


(2) Jurisdiction of Justices 

(a) Husband resident in Scotland.—Reference should be 
made to a very important decision of the Divorce Divisional 
Court in Forsyth v. Forsyth {1947} 1 All E.R. 406, in which the 
question arose as to whether or not residence in England of 
a husband was a condition precedent to the jurisdiction under 
the Summary Jurisdiction (Married Women) Acts of the 
justices to make an order against him for desertion in the 
petty sessional division in which the cause of complaint 
wholly or partially arose. It had been contended that the 
residence not of the wife alone, but of both spouses, was 
such a condition precedent, but this contention was rejected, 
and it was held that the process of the case was properly 
issued and served and that the justices had jurisdiction to 
try the case. In view of the fact, however, that an appeal 


THE SOLICITORS’ 


JOURNAL May 17, 1947 


is pending (see [1947] W.N. 119, 121) it would not appear to 
be desirable to do more than refer to the judgment in passing, 
but mention will be made of it again when the Court of Appeal 
decision is given. 

(b) Where the cause of complaint has arisen.—In Hudson v. 
Hudson (1947), 91 Sor. J. 208, the appeal from justices 
concerned the jurisdiction of justices to make against a 
husband an order on the ground of persistent cruelty, it being 
contended that the cause of complaint had not wholly or 
partially arisen within their jurisdiction within the meaning 
of s. 4 of the Summary Jurisdiction (Married Women) Act, 
1895. As will be seen from the report at p. 208, ante, where 
the somewhat singular facts are set out, a single act at Ilkley 
constituting not only evidence of, but also an integral part of, 
a continuing course of cruelty begun at Otley, was held 
sufficient to confer jurisdiction on the Ilkley justices. 


(3) Legal literature 


An interesting lecture dealing with certain aspects of the 
divorce laws was given recently by Mr. Justice Denning at 
King’s College, University of London. This has now been 
published as a booklet (Churchman Publishing Co., Ltd., 
price 1s. net). A memorandum has also been received which 
has been prepared by the Marriage Law Reform Committee. 
This sets out a comparison between the new Matrimonial 
Causes Rules and the recommendations of the Denning 
Committee, and is of particular interest in view of the 
Commons debate noted at p. 254, ante. 


COMPANY LAW AND PRACTICE 


AMENDMENTS TO THE COMPANIES BILL—I 


THE Companies Bill has had its third reading in the House 
of Lords and will shortly be undergoing consideration by 
the House of Commons; it has received a very thorough 
and detailed examination by the Upper House, ini the course 
of which more than three hundred amendments have been 
disposed of and, while it would be tedious and not very 
illuminating to consider in detail the amendments which 
have been made, it may I think be useful to mention some 
of the more important changes which have been made in 
the original draft of the Bill. The shape, structure and 
fundamental provisions of the Bill have not (except in the 
case of the nominee clauses) undergone any profound change, 
nor indeed was this to be expected since the Bill was, and is, 
designed to give effect to the recommendations contained 
in the Cohen Committee report : but some important changes 
and innovations have been made. 

The most noteworthy of these changes is negative in 
character, namely, the deletion of the clauses which provided 
for the keeping of a register of the beneficial owners of shares. 
It will be recalled that the Cohen report recognised the 
useful and legitimate purposes served by the practice of 
nominee registration, but recommended, inter alia, that 
there should be a register of nominee shareholdings and that 
any person directly or indirectly the beneficial owner of 
one per cent. or more of the issued shares and not the registered 
holder of such shares should make a declaration of his owner- 
ship. The clauses in the original draft of the Bill designed 
to give effect to these recommendations encountered con- 
siderable criticism on the grounds that they would be easy 
enough to evade and that they would vastly increase the 
work of company registrars and officials without any real 
probability that their object would be served. Evidently 
it has been found impracticable to draft provisions which 
would still not afford too many loopholes, and in the upshot 
the clauses have been abandoned. At the same time the 
power of the Board of Trade to investigate the membership 
of a company and determine the persons in real control of 
its affairs has been widened; this power is now exercisable 
not ‘‘ where it appears to the Board of Trade necessary or 
expedient in the public interest,” but “‘ where it appears 
to the Board of Trade that there is good reason ’”’ to make 


the investigation—a change which virtually leaves the Board 
of Trade’s jurisdiction in the matter unlimited. Further, 
there has been added a clause (cl. 45) which empowers the 
Buard, without holding an investigation, to require any 
person whom they have reasonable cause to believe to be, 
or have been, interested in shares or debentures, or to act, 
or have acted, in relation to shares or debentures on behalf 
of someone interested, to give information concerning the 
interests of the persons involved. Moreover, apart from 
these powers of the Board of Trade to ascertain who are 
the real persons interested in a company’s shares, it will 
be remembered that there are other provisions in the Bill 
(cl. 35), which, so far as directors are concerned, require 
the keeping of a, register recording particulars of shares 
or debentures held by or in trust for a director or of which 
he has any right to become the holder ; and this to some extent 
meets one of the points made against the practice of nominee 
holdings, viz., that they enable unscrupulous directors to 
make improper use of inside information and purchase or 
sell shares under the cloak of nominees. It remains to be 
seen whether the Commons will consider it desirable or 
feasible to reintroduce] more general provisions aimed at 
securing more widespread disclosure of the beneficial ownership 
of nominee holdings. 

The provisions in the Bill relating to a company’s accounts 
have been considerably amended in detail. The overriding 
provision that accounts shall give a true and fair view of 
the state of affairs remains, and the amendments in Sched. I, 
which specifies the statutory requirements as to the balance 
sheet and profit and loss account, have been made very 
much with a view to rendering these requirements more 
practicable: the Board of Trade is now given power to 
modify the requirements for the purpose of adapting them 
to the circumstances of a particular company. The pro- 
visions relating to the accounts of a holding company show 
modifications which should prove of considerable practical 
advantage: while the primary obligation is retained that 
the group accounts dealing with the affairs of the company 
and its subsidiaries which are to be laid before the holding 
company shall be consolidated accounts (a consolidated balance 
sheet and a consolidated profit and loss account), the directors 
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are given latitude (cl. 15) to prepare them in some other 
form, the more particularly specified examples of such other 
form being (a) several sets of consolidated accounts each 
dealing with different groups of companies; (4) separate 
accounts dealing with each of the subsidiaries ; (c) statements 
expanding the information about the subsidiaries in the holding 
company’s own accounts; or any combination of these 
forms is permitted. Before adopting a form of group accounts 
other than consolidated accounts, however, the directors 
must be of the opinion that the alternative form is better 
for the purpose (1) of presenting the required information 
about the state of affairs and profit or loss of the company 
and its subsidiaries ; and (2) of presenting the information 
so that it may be readily appreciated by the shareholders. 

Furthermore (cl. 14) the cases in which group accounts 
need not concern themselves with a subsidiary have been 
extended: the accounts are not required to deal with a 
subsidiary if the holding company’s directors are of opinion 
that (a) it is impracticable or of no real value to the share- 
holders or would involve undue expense or delay, or (b) the 
result would be misleading, or (c) the result would be harmful 
to the business of the holding company or any of its sub- 
sidiaries, or (d) the businesses of the holding company and 
the subsidiary are so different that they cannot reasonably 
be treated as a single undertaking. The approval of the 
Board of Trade is required where the ground for not dealing 
in the group accounts with a subsidiary is either (c) or (d). 
Group accounts are not to be 1equired in the case of a com- 
pany which is itself a wholly-owned subsidiary. 

It is also. to be noted, though the matter is not of general 
application, that the Board of Trade is empowered, where 
it considers it desirable in the national interest, to exempt 
a class of companies from the obligation contained in 
Sched. I of disclosing reserves. An important safe- 
guard has been introduced in relation to the power given 
to the Board of Trade to make regulations altering or adding 
to Sched. I, namely, that no such 1egulations rendering the 
requirements of the Schedule more onerous are to be made 
unless approved by resolution of each House of Parliament. 
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So much for the modifications (those I have referred to are 
of course far from exhaustive) in the provisions relating to 
accounts. Of the other modifications to the original draft 
of the Bill, I have space left to mention only a few and the 
others to which I want to refer must be left to a later article. 
Of considerable interest to company lawyers is the intro- 
duction (cl. 73) of a provision enabling the objects clause 
of the memorandum of association to be altered without 
the necessity of confirmation by the court. This follows 
a recommendation of the Cohen Committee, though it does 
not go so far as to adopt the recommendation that a company 
should have as regards third parties the same powers as an 
individual. The result of the new clause (there was nothing 
on the subject in the original Bill) is that a special resolution 
altering the objects clause will of itself be effective for the 
purpose, unless an application is made to the court for the 
alteration to be cancelled. An application may be made 
by either the holders of at least 15 per cent. of the com- 
pany’s issued shares or of a class of shares or the holders 
of not less than 15 per cent. of certain debentures, i.e., deben- 
tures secured by a floating charge which were issued or first 
issued before the coming into force of the new provision 
or which form part of the same series as any debentures 
so issued. The application must be made within twenty-one 
days of the passing of the special resolution, and on the hearing 
the court may confirm the alteration either wholly or in part 
and on such terms and conditions as it thinks fit; in the 
event of an application being made, the alteration will only 
have effect to the extent that it is confirmed by the court. 

The clause (cl. 72) in the Bill making void provisions in 
debenture trust deeds which exempt a trustee from liability 
for breach of trust even where guilty of lack of care or dili- 
gence were not to affect a trustee already in office and entitled 
to the benefit of such a provision: this has been extended 
to future trustees of an existing deed containing such a 
provision, so long as there remains a trustee entitled to the 
benefit of it, but only if a resolution is passed by a three- 
fourths majority of the debenture holders expressly conferring 
its benefit on future trustees. 


A CONVEYANCER’S DIARY 


RIGHTS OF FISHING 


In Blount v Layard [1891] 2 Ch. 681 (note), at p. 691 (note), 
Bowen, L.J., said: ‘‘ The natural presumption is that a man 
whose Jand abuts on a river owns the bed of the river up to 
the middle of the stream, and, if he owns the land on both 
sides, the presumption is that the whole bed of the river 
belongs to him, unless it is a tidal river. There is aJso a 
presumption that the owner of the bed of the river has the 
right to fish in the stream and to prevent other persons from 
fishing there. But these are presumptions of fact, which 
may be rebutted ... For example, it may be that in a 
particular place the bed of the river does not belong to the 
owner of the land which goes down to the bank. Or again, 
it may be that in a particular place a man may own the bed 
of the river itself, and yet someone else may have the right to 
fish and to exclude others from fishing there.’’ These 
sentences set forth succinctly the main principles from which 
every case on the title to a fishery in non-tidal waters must 
start. Before considering this class of case further, it may be 
convenient to state that the rule in waters where the tide can 
be felt is different ; in such waters the presumption is that the 
bed is vested in the Crown and that the public as such may 
fish therein, though this presumption also can be rebutted. 
The fact that a non-tidal river is navigable makes no 
difference to the rules stated by Bowen, L.J. The public’s 
night of navigation is nothing but a public right of way, and, 
strictly speaking, the public may no more trail fishing lines 
from their boats as they pass than they may fire from a 
motor car at a pheasant which flies across a public highway : 
see Blount v. Layard, above, and Smith v. Andrews [1891] 
2 Ch. 678. 


Those two cases establish that the public as such neither 
has, nor can by any means (except statute) acquire, rights of 
fishing even in the most frequented non-tid&l waters ; both 
of them deal with the Thames in the vicinity of Maidenhead, 
and in both it was taken for granted that the public did in 
fact fish quite freely. The court made a point of saying that 
nothing could be more unfortunate than to allow indulgences 
of that sort to become the foundation for a claim of right, 
since such a decision would force the owners to be much more 
churtish in enforcing their rights than is in fact the case. 

Where the dispute lies between two private persons, each 
claiming the right to fish and to exclude others from fishing, 
quite different considerations arise. It first falls to the 
riparian owner to establish his paper title to the bank. 
Having done so, he puts the onus on his opponent, who can 
then seek to show title, against the landowner, either by 
pointing to a grant of a several fishery or to user. Evidence 
of user, to be effective, must, however, be of the right kind. 
Thus, in Harris v. Chesterfield [1911] A.C. 623, there was 
evidence that the freeholders in certain parishes near the 
River Wye had been in the habit of fishing a non-tidal portion 
of the river for centuries, not by stealth or indulgence, but 
openly, continuously, as of right, and without interruption, 
not merely for sport or pleasure, but commercially, in order 
to make a living by it. Proceedings were brought by the 
respondents, two riparian proprietors, for trespass, and were 
dismissed by Neville, J. ({1908] 1 Ch. 230). The Court of 
Appeal (Cozens-Hardy, M.R., Buckley, L.J., and Kennedy, 
L. J.) were unanimous in allowing the appeal ({1908} 2 Ch. 397), 
the ground for their decision being stated by Buckley, L.J., 
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at p. 424, as follows: ‘‘ One cannot prescribe in a que estate 
for a commercial profit & prendre im alieno solo; it must be 
for a profit & prendre measured by the nature, size and 
necessities of the estate. A prescription in a que estate for a 
profit to be taken without limit, not with reference to the 
wants of the estate, but commercially for purposes of sale, is 
unknown to the law.’’ (The rule extends only to prescription 
in a que estate for a profit ; there may be a grant of a profit 
in gross without stint: see per Kennedy, L.J., at p. 427.) 
The case then went to the House of Lords ({1911] A.C. 623), 
where on 14th July, 1911, Earl Loreburn, L.C., Lord Ashbourne 
and Lord Shaw of Dunfermline intimated that they would 
allow the appeal and uphold the freeholders’ right on the 
ground that a right so long and so openly exercised must 
be presumed to have had some legal origin; the Earl of 
Halsbury, Lord Macnaghten and Lord Gorell intimated 
that they agieed with the views of the Court of Appeal. 
The House was thus equally divided, but judgment was 
reserved until the 17th because Lord Kinnear, who had 
been present at the hearing, was absent. On the 17th the 
Lord Chancellor informed the House that Lord Kinnear could 
not be present, but considered (for reasons not stated) that 
the judgment of the Court of Appeal ought to be confirmed, 
and it was confirmed accordingly. The sharp cleavage of 
opinion in the House of Lords, and the fact that the noble 
lord whose vote resolved it gave no reasons, are certainly 
unfortunate. But the point is a narrow one and there is no 
scope for later decisions of the House to restrict its application 
further. It may thus be taken as the final word on that 
point. 

In Hanbury v. Jenkins [1901] 2 Ch. 401, Buckley, J., had 
to consider a conflict between a person having the title to a 
riparian tenement on the Usk and a person claiming a several 
fishery resting on a long paper title. Eventually the person 
having the paper title to the fishery prevailed, notwith- 
standing that riparian owners had been doing acts capable of 
being referred to a right of ownership in the bed of the river. 
For instance, there was a good deal of evidence that the banks 
had been protected by stakes (a process known locally as 
“ gorretting ’’), that gravel had been taken from the bed, and 
that fences had been put in the bed to prevent cattle straying 
from their drinking places. The learned judge came to the 
conclusion on all the facts that a grant of a several fishery by 
King Henry VIII to the plaintiff’s predecessor had been a 
valid one, and also that where, as here, a several fishery is 
proved to exist, the presumption is that the owner of it also 
owns the bed. The alleged acts of ownership he disposed of 
very easily, pointing out that they proved no assertion of 
title, since they “‘ are quite consistent with no claim... 
to the soil of the river, but a claim to do what is reasonably 
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necessary for the protection and enjoyment of their land 
abutting on the river.” Evidence of usage to establish a 
prescriptive right is one thing, but such evidence to destroy 
it is quite another. : 

These rules are fairly simple in theory, but there appears 
to me to be considerable practical difficulty in applying them 
at the level of ordinary conveyancing. Thus, I was recently 
asked to advise on the title to an alleged several fishery, 
which consisted of some thirty years’ title to the riparian 
tenement plus a conveyance in 1946 of the several fishery by 
the then riparian freeholder. The river was a fairly good 
one, and it seemed to me perfectly possible that someone 
quite different might have had a several fishery all the time. 
Such an interest would not show on the deeds of the riparian 
tenement. Thus, there is nothing in the report of Hanbury 
v. Jenkins to suggest that Jenkins’ deeds did other than 
show him as riparian owner, a fact which, in accordance with 
the rule stated by Bowen, L.|., in Blount v. Layard, above, 
raises a presumption that he is owner of the bed and the 
fishery. When I took the point, I was met by reasoning of 
just this sort; fortunately the vendor's solicitors were 
reasonable and we were able to arrange to have a statutory 
declaration from a former owner, who had departed a year or 
two earlier, stating that no one except the freeholders and 
their licensees had fished the water for many years. But | 
am left wondering whether a purchaser, faced with a vendor 
who took up a truculent attitude and refused to procure any 
such declaration, would be able to rescind the contract and 
refuse to complete on the ground that the title to the riparian 
tenement is not in itself good enough. I have not succeeded 
in finding authority on this point, but it is in my view one of 
difficulty and substance. The only advice of universal 
application to such cases is that a purchaser would be wise to 
exercise great care and to look for another fishery rather than 
take one with a disputed title. There can be few shorter 
roads to ruin than to be involved, even as victor, in one of 
these cases. Historical 1esearch is expensive, and the time 
taken by a full-scale trial in one of these cases is considerable. 
Thus, Hanbury v. Jenkins lasted eight days and the loser 
wisely did not appeal. Harris v. Chesterfield took nine days 
in the Chancery Division, nine more in the Court of Appeal 
and five in the House of Lords. These lengthy trials are 
inevitable in any case where the court has to sift masses of 
old documents. The basic trouble with fisheries and similar 
rights is that we have not worked out a system which makes 
it inevitable for a legal servitude to appear on the title to the 
servient tenement. Thus, one may just as easily discover 
a public or private right of way across one’s property after 
completion as a riparian owner may discover that he does 
not own the fishery. 


LANDLORD AND TENANT NOTEBOOK 


UNCERTAIN INTERESTS 


PERHAPS one of the most remarkable features of Buck v. 
Howarth (1947), 91 Sot. J. 117, was the absence of any 
reference to Zimbler v. Abrahams {1903] 1 K.B. 577 (C.A.). 
The recent case was one in which justices had refused to issue 
a warrant under the Small Tenements Recovery Act, 1838, 
in the following circumstances. The respondent had been 
let into pessession by the applicant’s predecessor in title, who 
had told him that he might live there until he died ; no rent 
had been paid, and rates had been discharged by the pre- 
decessor mentioned and by the applicant. On these facts, 
the justices came to the conclusion that the respondent held 
a tenancy for life. The applicant asked them to state a case. 

In the King’s Bench Division, it seems that controversy 
first centred round the question whether the relationship 
was that of licensor and licensee or that of landlord and 
tenant. Applying s. 54 of the Law of Property Act, 1925, 
and the authority of Anderson v. Midland Rly. Co. (1861), 
3 El. & El. 614, the court decided that an uncertain interest 
had been created. 


The first subsection of the section cited enacts that all 
interests in land created by parol and not put in writing, etc., 
have, notwithstanding any consideration having been given 
for the same, the force and effect of interests at will only ; 
the second subsection, that this does not affect the creation 
by parol of leases taking effect in possession for a term not 
exceeding three years at the best rent, etc. Clearly the second 
subsection could have no application, and I mention it for the 
sake of completeness only ; but I will also mention at this 
stage one of the provisions of s. 55, namely: ‘‘ Nothing in 
the last two foregoing sections shall . . . (d) affect the operation 
of the law relating to part performance.”’ 

Anderson v. Midland Rly. Co. was a case in which parties 
had made a written agreement for a three-year lease, rent and 
covenants specified, expressly stating that the instrument 
should act as an agreement only and also that until a lease 
was executed the rent and covenants should be paid and 
observed and rights and remedies enforceable as if it had been 
executed. The intending tenant took possession, paid no 
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rent, and the intending lessors were held to be entitled to 
distrain as the result was a tenancy at will at a fixed and ascer- 
tained rent. (Note that this was before the passing of the 
Judicature Acis.) 

The judgments in Buck v. Howarth cited two other 
authorities, Richardson v. Langridge (1811), 4 Taunt. 128, 
and Doe d. Hull v. Wood (1845), 14 M. & W. 682. In the 
former, the court examined the relationship resu!ting from an 
agreement to let ‘‘ for as Jong a term as they should respectively 
please,’’ the plaintiff rendering the defendant ‘‘ compensation ”’ ; 
it was held to be a tenancy at will (though the tenant had 
spent money on the premises). In Doe d. Hull v. Wood 
the facts were that a yearly tenant died intestate ; his widow, 
who did not take out letters of administration, occupied the 
premises with the consent of the administrator, and made 
payments of rent to the landlord corresponding to those 
payable under the tenancy, and married the defendant ; the 
court refused to infer that any yearly tenancy had thereby 
been cieated either between her and the landlord or between 
her and the administrator. “‘ It only amounts to this, that he 
ithe administrator] allowed her to pay the rent for him to the 
head landlord instead of to himself... A simple permission 
to occupy creates a tenancy at will unless there are circum- 
stances to show an intention to create a tenancy from year 
to year; as for instance an agreement to pay rent by the 
quarter, or some cther aliquot part of a year.”’ 

Now if one compares the facts of the three cases mentioned 
with those of Buck v. Howarth, one difference that may strike 
one is that in each of the three there was either an agreement 
to pay rent or no agreement for a term ; in the recent case the 
facts found showed that there was an agreement that no rent 
should be payable but there was an agreement for a term, 
not a simple permission to occupy. It may be that the 
agreement that no rent should be payable accounts for the 
court having concerned itself with the question of tenancy 
or licence ; but the finding that there was a tenancy is con- 
sistent with the absence of rent, as the implied tenant’s 
covenants provide the necessary consideration. ‘“‘ The reserva- 
tion of the rent is not of the substance of the lease, for a 
lease may consist without any reservation’ runs a passage 
from one of the resolutions in the much-argued Knight's 
Case (1588), 5 Co. Rep. 54d. 

But if in Buck v. Howarth there was no agreement to pay 
rent, and this was immaterial, there was clearly a verbal 
agreement about the term, and I submit that in this respect 
the facts contrasted with those of Richardson v. Langridge 
and Doe d. Hull v. Wood, in each of which an occupier of 
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someone else’s property asked the court not to give effect to an 
express agreement but to draw an inference [from facts. 
The decisions that the occupiers concerned were tenants 
at will depend in the first place on the fact that neither of 
them had entered into any agreement defining term. 

It is a little difficult to see what bearing the decision in 
Anderson v. Midland Rly. Co. had upon the facts. It may be 
this, that the plaintiff was found to have expressly made 
himself tenant at will; but he did not want or claim any 
tenancy. But when one turns to Zimbler v. Abrahams 
[1903] 1 K.B. 577 (C.A.), one wonders whether something 
might not have been said about an agreement for a lease for 
life. For it was held that a document stating that the writer 
had Jet a named house to the defendant at a named weekly 
rental, that he agreed not to raise the rent as long as the 
defendant resided in the house and paid the rent, and would 
not give him notice to quit, entitled the defendant to specific 
performance of an agreement to grant a lease for his life. 
In Buck v. Howarth there was no document ; but specific 
performance can be granted of an agreement evidenced not 
by a document but by part performance. So what one would 
have liked to have seen examined is the question whether the 
entry by the defendant, if it made him a tenant at will, did 
not also entitle him to a lease for life. There are numerous 
cases in which entry has been held to constitute part perform- 
ance, and perhaps the following passage from the judgment of 
P. O. Lawrence, J., in Brough v. Nettleton {1921} 2 Ch. 25, 
might have been invoked: ‘‘ The defendant allowed the 
plaintiff to enter into possession of the house, well knowing 
that he was doing so on the faith of the verbal agreement which 
had been come to between them.”’ It is true that in his next 
sentence the learned judge referred to a document which the 
plaintiff alone had signed and which set forth the agreed terms, 
but the defendant had denied having let on those terms and 
the document was essentially part of the evidence on which 
the finding of fact was based. In Buck v. Howarth there was 
a finding of, if not agreement on, the terms of the letting, and 
so on the strength of Zimbler v. Abrahams | suggest that a 
case could have been made out for a valid and enforceable 
agreement for a lease for life. For if the respondent in Buck v. 
Howarth took possession on the faith of an agreement that he 
might live there until he died, the facts are not comparable, 
even if the owner’s motive was charitable, with those of 
R. v. Collett (1823), Russ. & Ry. 498, or of Lynes v. Snaith 
[1899] 1 O.B. 486, in each of which the general nature of the 
permission, indefinite as regards time, led to a finding of a 
tenancy at will. 


TO-DAY AND YESTERDAY 


May 12.—William Broderip was called to the Bar on 12th May, 
1817. He soon embarked on a law-reporting enterprise in the 
Court of Common Pleas, being associated with the production 
of Broderip and Bingham’s Reports. In 1822, however, he 
became magistrate at the Thames Police Court, where he served 
till 1846, when he was transferred to Westminster. Ten years 
later he retired by reason of increasing deafness. He died in 
1859 at his chambers at 2 Raymond Buildings, Gray’s Inn. 
He had been a Bencher since 1850, and concerned himself particu- 
larly with the library. He was an eminent naturalist and 
zoologist and one of the original fellows of the Zoological Society. 
His conchological cabinet was internationally famous and was 
ultimately bought by the British Museum. 

May 13.—In 1715 Gray’s Inn was contemplating an extension 
westwards, and on 13th May Mr. George Errington was authorised 
to treat for the purchase of “‘ the Jockey Fields near Gray’s Inn,” 
but the project seems to have come to nothing. 

May 14.—In 1564 the Inner Temple Benchers made an order 
imposing the penalty of loss of their chambers on members 
behind in paying for their commons, but ‘‘ because it was some- 
what darkly penned, divers doubts and questions” arose, and 
on 14th May they explained that if the members did not weekly 
pay their commons on the Saturday next after they were cast, 
the penalty should extend to them. Those members who were 
cast in commons because they were in town, although they did 
not eat in Hall, were not to incur the penalty if they paid their 
dues within one week of demand. 


May 15.—On 15th May, 1821, Walter Scott wrote, in answer 
to a letter from his son in the army, “that the lawyers and 
gossips of Edinburgh, whom your military politeness hahdsomely 
classes together in writing to a lawyer, know and care as little 
about the 18th as they do about the 19th, 20th or 21st, or any 
other regimental number which does not happen at the time to 
be at Piershill or in the Castle. Do not fall into the error and 
pedantry of young military men, who, living much together, are 
apt to think themselves and their actions the subject of much 
talk and rumour among the public at large . I have never 
remarked anyone, be he soldier, or divine, or lawyer, that was 
exclusively attached to the narrow habits of his own profession 
but what such a person became a great twaddle in good society, 
besides, what is of much more importance, becoming narrow- 
minded and ignorant of all general information.”’ 


May 16.—In the middle of the 18th century Gray’s Inn sold a 
great deal of its ancient plate. Some went in 1746 and more in 
1759. The proceeds of the latter sale came to £84 12s., the 
silver having been priced at 5s. 6d. an ounce. Eighteen new 
tablespoons, six salt spoons and four marrow spoons were bought 
instead of the bowl, the large dish, the ewer, the goblet, the six 
salts and the snuffer and stand disposed of. On 16th May, 1760, 
it was ordered that the remainder of the proceeds should “ be 
laid out in the purchase of such pieces of plate for the use of this 
Society as the Benchers . . . shall direct and that the names 
of the donors of the old plate be put thereon.”’ The large dish 
had been given in 1673 by Serjeant Richard Newdigate, formerly 
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Chief Justice under the Commonwealth. The salts were the gift 
of Serjeant Thomas Crew, Speaker of the Commons in 1623 and 
1625, and the snuffer came from Jeremy Bettenham, Bacon’s 
old friend. The goblet was from Robert Lewis “ qui in hoc 
Graiiensi Hospitio annos quadraginta et octo in studio juris 
municipi exegit.”’ 

May 17.—On 17th May, 1797, the Gray’s Inn Benchers ordered 
“that the allowance of wine to each mess in the Hall shall not 
at the utmost exceed two bottles.”’ 


May 18.—On 18th May, 1798, Lord Clare, Lord Chancellor of 
Ireland, presided at the trial of the Earl of Kingston, charged 
with the murder of Colonel Fitzgerald. He sat as Lord High 
Steward of Ireland and, the peers’ chamber in Dublin being 
too confined, the sitting took place in the House of Commons. 
Fitzgerald, whose marriage had been one ‘‘ of prudence rather 
than of love ’”’ became enamoured of Mary, the beautiful daughter 
of the accused. One day she vanished from her father’s London 
house, leaving a note to say that she was going to drown herself. 
Her bonnet and cloak were found on the bank of the Thames, 
but a report of a post-boy that about that time he had been 
driving a gentleman, who was joined by a lady answering to her 
description, led to a belief that she was alive. Fitzgerald helped 
so assiduously in the search that he was not suspected, till a 
servant maid from a house in Kensington brought news of a 
lady staying there, who might be the missing girl and who was 
visited by a military looking gentleman. When the maid saw 
Fitzgerald she identified him. The sequel was a duel with the 
lady’s brother, Colonel King, but four shots were exchanged 
without effect. Mary was removed to Michelstown Castle, 
in Ireland, but Fitzgerald followed her. Her father and brother 
found him at an inn and in the ensuing struggle he was shot dead. 
The Earl, who fired the shot, was acquitted. 


RoBE TROUBLE ; 

It appears that the red robe which the Lord Chancellor wears 
when the Royal Assent is being given to Bills has been the 
occasion of some alarm and despondency to Lord Jowitt, by 
reason of the account for £140 plus £90 purchase tax which he 
has received in respect of it. In this connection he recently 
observed : “‘ The matter is now being fought. In future, perhaps, 
the Royal Assent will have to be given in my underclothes.” 
This would be a great pity for though, we are sure, his lordship 


JOURNAL May 17, 1947 
retains the advantage of a fine presence and dignified bearing 
in any garb and circumstances, in robes of State he looks every 
inch the Chancellor, the embodiment of the majesty of a great 
office. Nevertheless the outlay is certainly a subject for 
sympathy, one which the other Chancellor, the Chancellor of the 
Exchequer, appears to escape. We believe that the black and 
gold robe which he wears at the Law Courts on the morrow of 
St. Martin’s Day, when he goes to preside over the ceremony 
of nominating the sheriffs, descends to him from his predecessors, 
altered at each transition to suit any difference of build or figure. 
Even High Court judges’ robes have been known to pass from 
hand to hand. Itis said that when Sir John Bigham, afterwards 
Lord Mersey, succeeded Lord Gorell as President of the Probate, 
Divorce and Admiralty Division, he bought his black and gold 
robe for {50. Later on he made a present of it to Sir Samuel 
Evans, who succeeded him but, as a joke, he said one day to his 
predecessor: ‘‘I say, Gorell, I have done a stroke of business. 
You remember you sold sne that gown for £50. Well, I have got 
£100 for it from Evans.” “ Really, Bigham, that’s very 
interesting,’ said Gorell seriously. ‘‘ You see, Jeune gave it to 
me.’ We believe that when Lord Jowitt first took his seat on 
the Woolsack all his ceremonial outfit was not ready and he had 
to borrow some items from his predecessor. 


WHAT JUDGES WEAR 

In these days of coupons and short supply, it might be a good 
idea to return to the medieval practice, whereby the King supplied 
his justices with the material for their robes. This would be 
extremely satisfactory to the King’s Bench judges who, apart 
from their judicial robes of scarlet, violet or black, with etceteras 
of wigs, bands, ruffles and black cap, must have two court suits, 
one of cloth and one of velvet, three pairs of court shoes with 
gold, black and steel buckles respectively, a sword in a steel 
scabbard and another in a black scabbard for State mourning, 
a cocked hat for State occasions, a beaver hat for ‘‘ drawing 
rooms”’ and a three-cornered hat as well. That at any rate 
was the pre-war outfit and we have not heard that it has been 
modified. In this connection we are reminded of a Victorian 
story throwing a light on the elusive “ cost-of-living ” index. 
Mr. Justice Ridley was once going through the items of a trousseau 
in a breach of promise case. ‘‘Six pairs of silk stockings, 27s.,”’ 
he read, adding: ‘‘ That’s cheap, I pay half-a-guinea a pair for 
mine.” 





COUNTY COURT LETTER 


Dissolution of Partnership 
In Giles v. Gurton, at Birmingham County Court, the claim 
was for the dissolution of a partnership, the appointment of a 
receiver and manager, and damages. The plaintiff's case was 
that in February, 1946, he entered into a verbal partnership 
with the defendant in a radio business. The defendant had used 
the firm’s money, without the plaintiff’s consent, in a separate 


business, viz., dealing in ladies’ gowns. The plaintiff put £300- 


into the radio business and the defendant £200. The business 
was a failure, and it finished in April. The stock was worth 
£20 and there was £91 at the bank. The gown business was 
unlicensed, and coupons were not always taken. The defendant’s 
case was that he started the gown business to provide funds for 
the radio business. The plaintiff knew that some of the money, 
appearing in the books of the radio business, was the proceeds 
of the sale of gowns. The plaintiff also countersigned a cheque 
for {75, knowing it was in payment for gowns. His Honour 
Deputy Judge A. R. Churchill made an order for dissolution 
as from 24th October (the day preceding the hearing), and for 
the appointment of a receiver and manager. Judgment was 
also given for the plaintiff for £50 damages, with costs. 


Alleged Gifts to Fiancee 

IN Print v. Smallwood, at Birmingham County Court, the claim 
was for the return of £38 10s. 6d. The plaintiff’s case was that, 
after eighteen months’ acquaintance, he and the defendant (a 
widow) became engaged. The date of the wedding was fixed, 
and the plaintiff paid various sums to the defendant for the 
purchase of articles in contemplation of marriage. The biggest 
item was {£33 10s., withdrawn from a benefit society. Nevertheless 
the defendant failed to keep an appointment to buy a wedding 
ring, and, a week before the day fixed for the wedding, she 
denied the plaintiff admission to her house. The defendant’s 
case was that she had not received £33 10s. The plaintiff gave 
her {12 or £13, which they had spent together in public-houses. 
His Honour Judge Finnemore held that, in the absence of 
corroboration, the plaintiff’s case failed. Judgment was given 
for the defendant, with costs. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
comsequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber. 
and a stamped addressed lop 


Personal Representatives of Administrator cum _ testamento 
annexo—CAPACITY OF ADMINISTRATOR AS  TRUSTEE— 
APPOINTMENT OF NEW TRUSTEE—Re Ponder anD Re Pitt 

Q. EW died in 1936 and letters of administration with the 
will annexed were taken out by J W in the same year. By the 
will the estate is divisible between six children, all of age. The 
duties, debts and testamentary expenses were discharged within 
a few months of death by J W. By agreement with the 
beneficiaries he retained four leasehold properties, the net rents 
of which were divided annually. The titles to the leasehold 
properties are registered, and the registered proprietor is shown 
as ‘‘ J W as administrator of E W deceased.” J W has now 
died leaving a will appointing executors, although no assent 
vesting the property in him as the trustee was ever made. Can 
his executors appoint fresh trustees in respect of the four leasehold 
properties without the need of obtaining a grant of administra- 
tion (de bonis non) to E W’s estate? If so, can you refer to a 
suitable precedent to follow ? 

A. When a personal representative has (as in this case) 
completed the administration of the estate his office changes from 
that of personal representative to that of trustee (Re Ponder 
[1921] 2 Ch. 59). An appointment by J W of trustees in his 
place would certainly have been good (Re Pitt (1928), 44 T.L.R. 
371), and we see no reason to suppose that the executors of 
J] W (as the personal representatives of a sole deceased trustee 
and as distinct from administrator cum testamento annexo) 
should not appoint trustees in the place of JW. We regret that 
we cannot cite a precedent. We suggest, however, that the 
deed should recite the will, death and grant in the estate of 
E W, that long prior to the date of his death J W had completed 
the due administration of the estate of E W, and had accordingly 
become a trustee of the residuary estate of the deceased. These 
recitals (together with such other recitals as are obviously 
necessary) will make it clear that J W’s executors can appoint. 
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BOOKS RECEIVED 


Guide to Crown Office Practice. By J. O. GrirFitus, of the 
Central Office, Supreme Court of Judicature. With a foreword 
by The Rt. Hon. Lord Gopparp, Chief Justice. 1947. 


pp. Xxi and (with Index) 352. London: Sweet & Maxwell, 
Ltd., and Stevens & Sons, Ltd. 35s. net. 
The Justices’ Handbook. A Guide to Law, Evidence and 


Procedure in Magistrates’ Courts. By J. P. Eppy, K.C. 
With a foreword by The Rt. Hon. Lorp Oaksey, Lord Justice 


of Appeal. 1947. pp. xvi and (with Index) 148. London: 
Stevens & Sons, Ltd. 7s. 6d. net. 
Divorce Explained. By E. A. Puitiips, LL.B. 1947. pp. 130. 


London: Victor Gollancz, Ltd., 14, Henrietta St., Covent 
Garden, W.C.2. 5s. net. 

The Trial of German Major War Criminals. Part 4, 1946. 
pp. xi and 443. 6s. 6d. net. Part 5, 1946. pp. xi and 376, 
5s. 6d. net. Part 6, 1946. pp. x and 340. 5s. net. Part 7, 
1947. pp. x and 336. 5s. net. Part 8, 1947. pp. x and 307. 
4s. 6d. net. London: His Majesty’s Stationery Office. 

Burke’s Loose Leaf War Legislation. Edited by H. Parrisu, 
Barrister-at-Law. 1945-46 Vol., Pt. 20 and 1946-47 Vol., 
Pt. I. London: Hamish Hamilton (Law Books), Ltd. 

Massachusetts Law Quarterly. Vol. 32, No.1. March, 1947. 
Twenty-second Report of the Judicial Council of Massachusetts. 
Boston: The Massachusetts Bar Association. 

Death Duty Scales. 1947 Budget Edition. London: 
Solicitors’ Law Stationery Society, Ltd. 1s. 3d. net. 
The Canon Law of the Church of England. Being the Report 
of the Archbishops’ Commission on Canon Law, together with 
Proposals for a Revised Body of Canons ; and a Memorandum, 
“ Lawful Authority,’ by the Hon. Mr. Justice VaisEy. 1947. 
pp. xv and (with Index) 244. London: The Society for 

Promoting Christian Knowledge. 15s. net. 

The Industrial Charter. A Statement of Conservative Indus- 
trial Policy. 1947. pp. 40. 1s net. Popular Edition, 
pp. 12. 3d. net. London: The Conservative and Unionist 
Central Office. 


THE BARRISTERS’ BENEVOLENT 
ASSOCIATION 


The annual general meeting of the Barristers’ Benevolent 
Association will be held in the Niblett Hall, Inner Temple, on 
Wednesday, 21st May, 1947, at 4.30 p.m. 

The Right Hon. Lord Justice Tucker has kindly promised to 
preside. All members of the Inns of Court, whether subscribers 
to the Association’s funds or not, are cordially invited to attend. 

Alterations of the rules are contemplated and resolutions will 
be submitted for this purpose. 

The Committee wish it to be known that the Association is 
urgently in need of further support. Members of the Bar who 
do not already subscribe will, if they attend the meeting, learn 
of the valuable work of the Association in relieving cases of 
distress in the profession and of its pressing need for augmented 
resources. 

They are asked to make a note of the date, time and place, 
and to come if they possibly can. 

An opportunity will be attorded to members and others 
attending the meeting to raise for discussion any questions 
relating to the work or administration of the Association. 

It will greatly assist the Committee if any person proposing 
to raise any such question will give notice thereof to the 
Secretary not less than seven days before the meeting. 

The annual report will be circulated, before the meeting, to 
every member of the Bar with an address in the Law List. | 

The following twenty members of the Association are eligible 
and willing to serve on the Committee of Management for the 
ensuing year as ordinary members thereof, and will be proposed 
for election at the meeting: Sir Walter Monckton, K.C.M.G., 
K.C.V.O., M.C., K.C., P. E. Sandlands, K.C., G. Russell Vick, 
K.C., Sir Malcolm Trustram Eve, Bt., K.C., J. Neville Gray, 
K.C., E. Holroyd Pearce, K.C., C. Montgomery White, ze C.. 
Eric Sachs, K.C., S. E. Karminski, K.C., William Latey, E. A. 
Godson, Anthony Hawke, G. S. W. Marlow, H. D. Peacock, 
Sir John Cameron, Bt., The Hon. B. Bathurst, F. D. L. McIntyre, 
Geoffrey Cross, Martin Jukes and H. J. Phillimore. 

Subscriptions and donations should be sent to the Association 
at the above address. Cheques should be drawn in favour of 
“ The Barristers’ Benevolent Association or Order ’’ and crossed 
“ Westminster Bank, Ltd., a/c of Payees.’”” A form of bankers’ 
order will be enclosed with the report. 
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NOTES OF CASES 
CHANCERY DIVISION 


Hawkins v. Price 
Evershed, J. 19th March, 1947 
Sale of land—Memorandum in writing—Material term as to vacant 
possession not in memorandum—Plaintiff waives right to vacant 
possession—Term for benefit of both parties—Memoranduim 

insufficient—Law of Property Act, 1925 (15 © 16Geo. 5,c. 20), s.40. 

Witness action. 

In this action the plaintiff H. sought an order for the specitic 
performance of an agreement for the sale to him by the defendant 
P. of her bungalow. In the statement of claim it was alleged that 
on the 3lst January, 1946, the defendant agreed to sell her 
bungalow for the sum of £1,000. The defendant signed a memor- 
andum in the following terms : ‘‘ Received of H. the sum of £100, 
being a deposit on bungalow and ground named ‘O’ sold for 
£1,000."’ This was alleged to constitute a note or memorandum 
in writing of the bargain sufficient to satisfy s. 40 of the Law of 
Property Act, 1925. The defendant pleaded the statute. The 
learned judge found as a fact that there was an added term of the 
bargain, which the plaintiff had not pleaded, namely, that posses- 
sion was to be given on the 3lst March, 1946. The plaintiff 
contended that this term, as it was substantially, if not exclusively, 
for his benefit, was one which he was entitled to waive and he 
could sue on the agreement without it. 

EVERSHED, J., said he had reached the conclusion that the 
plaintiff could not succeed, because he failed to prove that the 
agreement he sought to enforce had been evidenced in writing in 
accordance with the statute. He thought the plaintiff was on 
the horns of a dilemma. If he relied strictly on his pleading, 
he failed to prove the contract which he had alleged, because the 
contract with the added term was substantially different from 
that which he had pleaded; but if, notwithstanding the plea, 
he was entitled to set up some other contract and then waive 
one of its terms, the general plea of the statute would be an answer 
to it. The agreement was one and indivisible. Could it be said 
that there was a note of that agreement in writing ? That raised 
the question whether every material term of the parole agreement 
should be so evidenced. There was clear authority that every 
material term must be evidenced. The memorandum need not 
refer to matters which the law implied. But it was said that 
there was a further exception. In Fry, ‘“‘ On Specific Perform- 
ance,” 6th ed., p. 504n., it was stated that where a stipulation was 
of no great importance solely benefiting a plaintiff, the defendant 
would not be allowed to set up the memorandum as insufficient 
by reason of such omission, if the plaintiff chose to waive the 
stipulation. The case cited in support was North v. Loomes 
[1919] 1 Ch. 378. In Williams’ ‘‘ Vendor and Purchaser,”’ 4th ed., 
p. 4, the matter was also dealt with. The two text-books differed 
in that in Fry, but not in Williams, it was stated not only that 
the stipulation had to be exclusively for the benefit or detriment 
of one party or the other but also that it should be of “ no great 
importance’. There might be a difference between cases in 
which the memorandum was the contract on the one hand and 
on the other where the contract sued on was an oral one and the 
question was whether some document sufficiently satisfied the 
statute. Martin v. Pycroft (1852), 2 De G. M. & G. 785, had 
been cited. If the provision in North v. Loomes, supra, about 
paying the costs could not be regarded as of sufficient importance 
to be worth recording, that could not be applied to the term 
about vacant possession which the parties made in this case. 
Secondly, he was far from satisfied that the term could be 
described as exclusively for the benefit of the plaintiff. The 
term was, in the circumstances, for the benefit, and intended to 
be for the benefit, of both parties. He did not think this was a 
case where one party could have waived the term on the ground 
that it was exclusively for his or her benefit. This term was of 
real importance, so as to bea very substantial and material part of, 
and not merely collateral to, the bargain. That the question of 
importance might or might not be an essential element in these 
cases depended on whether one accepted the statement in 
Williams or that in Fry. His view was that if the term was 
really a fundamental part of the bargain and to that extent a 
material term, unless there was some note of it, prima facie the 
plaintiff must fail to establish that there was a memorandum 
within the terms of the section. In Johnson v. Humphrey (1946), 
90 Sor. J. 211, Roxburgh, J., was affirming the proposition of 
law that, if the memorandum omitted a material term of the 
bargain, it failed to comply with s. 40. That proposition was in 
general correct. No doubt there was the qualification that, if 
a term was exclusively for the benefit of one party, that party 
might sometimes waive the benefit of it and sue on the contract, 
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even although the memorandum contained no evidence of that 
term. He said ‘‘ might sometimes ”’ because he did not want to 
lay down any final conclusion as regards the question when the 
term in question must be of importance or material. In his view, 
if the term was an essential part of the bargain, there must be 
some memorandum of it. The plaintiff had failed to prove 
the contract he set out to prove. The only contract he could 
prove was one to which there was the fatal objection that it was 
insufficiently recorded in the receipt. The action failed. 

CounsEL: C. L. Fawell; S. Seuffert. 

Soxicitors: Kirby, Milleit & Ayscough, for Horwood and 
James, Aylesbury; Pyke, Franklin & Gould, for Parrott 
and Coales, Aylesbury. 

{Reported by Miss B. A. Bicknet, Barrister-at-Law. 


KING’S BENCH DIVISION 
Hogg v. Scott 
Cassels, J. 2nd April, 1947 
Police—Officer’s conviction of theft—Dismissal from force without 
recourse to disciplinary procedure —Validity. 

Action tried by Cassels, J. 

The plaintiff entered the Metropolitan Police Force in 1922, 
and by 1939 had attained the rank of inspector. Until 1942 
there had been nothing against him, but in September, 1942, 
three charges were preferred against him of stealing six pieces 
of glass mirror from a bombed building, and an empty purse 
and a trilby hat which had been entrusted, as lost property, 
to his possession as a police officer. Although those offences 
were trivial, as committed by a police officer in the course of his 
duty they assumed gravity, and he was suspended from duty. 
In October, 1942, he pleaded guilty to the charges before a 
magistrate and was sentenced to a month’s imprisonment. He 
served the sentence and obtained civilian employment on his 
release. His appeal to the Home Secretary, though out of time, 
was, through the good offices of the Commissioner of Police 
at that time, considered, and resulted in his reinstatement in 
the force with the rank of police constable. He now sued the 
present Commissioner, questioning the power of the Commissioner 
to dismiss him in 1942, and claimed that he had never been 
properly dismissed, and that he was still entitled to the rank of 
inspector with the emoluments pertaining to it from the date of 
his dismissal. (Cur. adv. vult.) 

CaSSELs, J., said that the plaintiff contended that the require- 
ments of the Police Act, 1919, the Police Regulations, 1920, 
made under s. 4 thereof, and the general orders by which the 
Metropolitan Police were governed had not been complied with, 
and, further, that the Home Secretary had exceeded his powers. 
As for the latter point, by s. 2 of the Police Appeals Act, 1927, 
the Minister, when a police officer was dismissed or required 
to resign by the disciplinary authority, might allow the appeal, 
dismiss the appeal or vary the punishment. The Home Secretary, 
in his covering letter enclosing his order made under s. 2 of the 
Act of 1927, stated that he had decided to allow the appeal, 
and it was now contended that he had thereby purported to do 
two things, namely, allow the appeal and vary the punishment, 
when s. 2 said that he might only do one, and that, having allowed 
the appeal, he should have reinstated the plaintiff as an inspector. 
In his (his lordship’s) opinion, it was the order and not the covering 
letter which counted, and that point failed. The plaintiff's 
other point was that no proceedings had been taken to bring him 
before a disciplinary board as prescribed by the Regulations of 
1920, and that he had had no opportunity of putting forward 
his explanation of his offences, having simply been dismissed 
because of his conviction. Assuming that the Commissioner 
had power simply to dismiss the plaintiff, it would certainly 
seem that in the circumstances he had good grounds for doing so. 
His lordship referred to the procedure laid down for disciplinary 
cases, and said that, having regard to s. 5 of the Metropolitan 
Police Act, 1829, s. 4 of the Metropolitan Police Act, 1839, 
and s. 1 of the Metropolitan Police Act, 1856, it was clear that a 
power of dismissal was put into the hands of the Commissioner 
without any reference to the procedure in disciplinary cases. The 
Commissioner had acted under his statutory powers and the 
general orders, and he was not obliged to put into operation 
in such a case the whole of the disciplinary machinery which 
was appropriate to cases of insubordination. That point, 
therefore, also failed, and there must be judgment for the 
Commissioner. 

COUNSEL: Scott Cairns; Sir Valentine Holmes, \K.C., and 
Geoffrey Howard. 

Soticitors: Bolton, Jobson & Yate Lee; the Solicitor to the 
Metropolitan Police. 

{Reported by R. C. Catnurn, Esq., Barrister-at-law.] 
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Martin v. London County Council 
Henn Collins, J. 17th April, 1947 
Negligence—Hospital—Mental patient’s jewellery entrusted to 
hospital authorities for safe custody—Theft—Liability. 

Action tried by Henn Collins, J. 

On 27th October, 1943, the plaintiff was brought by her sister 
and the relieving officer to the St. Pancras Hospital, an institution 
maintained by the London County Council in pursuance of 
statutory duties, and on the 29th a reception order was made 
under the Lunacy Act, 1890. The plaintiff’s estate thereupon 
became liable for the cost of her maintenance on the scale 
appropriate to a rate-aided patient. The plaintiff took with her 
to the hospital certain articles of jewellery comprising diamonds, 
which were entrusted to the custody of the hospital authorities. 
The articles were placed with the effects of other patients in a 
room which, it was proved, an expert burglar would find no 
particular difficulty in entering. A thief did in fact enter the 
room through an insufficiently secured window, and the plaintitt’s 
articles were stolen. Being now in a mental hospital outside 
London, the plaintiff, by the Official Solicitor, brought this 
action claiming damages against the council for negligence. 

HENN CoL.ins, J., said that when the plaintiff was admitted 
to the hospital the articles in question, which she had in her 


in a sealed envelope, and stored, with hundreds of others, in a 
room at the hospital into which, he was satisfied, any expert 
burglar could obtain an entry without difficulty. In fact, the 
articles appeared to have been stolen by some thief who entered 
the room through a window which was insufficiently secured. 
The questions for decision were what degree of care the county 
council were bound to take of the plaintiff's property ; whether 
they exercised that degree of care; and, if not, what damages 
the plaintiff could recover. The degree of care required would 
vary according as the council were gratuitous bailees or bailees for 
reward. In his view they were not gratuitous bailees. They 
were entitled to recover all expenses to which they might be put 
in respect of the plaintiff. Those expenses would include the 
cost of keeping her property safely. They would no doubt have 
been more careful if they had realised the value of the articles ; 
but they had no right to assume that they were worthless, for 
persons of all classes were received into the hospital. He held 
that the council, by their servants at the hospital, had not 
exercised the degree of care proper in the circumstances, and 
were, therefore, liable. With regard to damages, as the plaintiff 
could not replace the lost articles without payment of purchase 
tax, the amount of that tax must be included in the sum awarded. 
There would be judgment for the plaintiff for £1,640. 

COUNSEL: Sir Valentine Holmes, K.C., and L. MacLaren ; 
Holroyd Pearce, K.C., and R. Ormrod. 

Soricitors: The Official Solicitor; J. R. Howard Roberts. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


Twyford v. Puntschart and Others 
Lord Goddard, C.J., Atkinson and Oliver, JJ. 
18th April, 1947 
Dentists—Dental mechanic—Customer advised as to change of 

teeth in denture—‘‘ Practising dentistry ’’—Dentists Act, 1921 

(11 & 12 Geo. 5, c. 21), ss. 1 (1), 14 (2). 

Case stated by Southport Justices. 

Informations were preferred by a solicitor acting on behalf 
of the Dental Board of the United Kingdom against Jay and 
Pariser, Ltd., and one Puntschart, an employee of theirs, alleging 
that the employee had unlawfully practised dentistry when she 
was not registered in the dentists’ register under the Dentists 
Act, 1878, and that the company had aided and abetted the 
offence. At the hearing of the informations the following facts 
were established. The company were dental mechanics with a 
shop in Southport, of which the employee in question was the 
manageress, she not being registered as a dentist. A woman who 
was instructed by a private investigator on behalf of the Dental 
Board to visit the shop told the employee that she had come to 
have her appearance improved. The woman, at the employee's 
request, removed her lower denture, but could not remove the 
upper. The employee examined that denture in the woman's 
mouth without touching her, and then told her that all her 
teeth were of the same size and looked artificial and could be 
improved. She offered to supply the woman with six plastic 
teeth for three guineas and gold fillings for others of her teeth to 
take away the artificial look. The woman then left the shop, 
nothing having been done. It was contended for the prosecutor 
that the employee had practised dentistry within the meaning o! 
s. 14 (2) of the Dentists Act, 1921, by giving advice, thus 
contravening s. 1 (1) of the Act. The company and the employee 
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contended the contrary. - The justices dismissed the informations, 
holding that the employee had performed no operation and given 
no “ treatment, advice, or attendance on or to any person as 
preparatory to or for the purpose of or in connection with the 
fitting, insertion, or affixing of artificial teeth ’’ within the 
meaning of s. 14 (2) of the Act, and consequently had not 
‘practised dentistry ’’ within the meaning of s. 1 (1). The 
prosecutor appealed. 

Lord GODDARD, C.J., said that it was agreed that a dental 
mechanic might without committing an offence repair a denture. 
If he might do that, he might repair or replace a tooth affixed 
to the denture. There was no reference to dentures in s. 14 (2). 
He (his lordship) could not think that a dental mechanic who said 
to a woman visiting his shop that her looks could be improved, 
and who proposed, not to interfere with her denture, but to 
replace one or more of the teeth of her denture by others of 
different size or colour, was committing an offence against the 
Act. The appeal should be dismissed. 

ATKINSON and OLIver, JJ., delivered concurring judgments. 

COUNSEL: Casswell, K.C., and D. C. Bartley ; Brabin. 

SOLICITORS: Waterhouse © Co.; Berkson & 
Birkenhead. 

Reported by R. C. Catuurn, Fsq., Barrister-at-Law.] 


A. Richardson & Son v. Middlesbrough Rating Authority 
and Others 
Lord Goddard, C.J., Atkinson and Oliver, JJ. 
24th April, 1947 
Rating —De-vating—Industrial hereditament —Lgg-packing station 

{daptation for sale. 

Case stated by Sir 
Middlesbrough. 

Middlesbrough Rating Authority and Middlesbrough Assess- 
ment Committee appealed from a decision of the Recorder whereby 
he determined in favour of the respondent firm a proposal by 
that firm for the amendment of the valuation list for the area 
by treating their egg-packing station at Middlesbrough as an 
industrial hereditament for de-rating purposes. 

The firm were licensed under the Eggs (Control of Prices) 
(Great Britain) Order, 1942, to buy and sell eggs as licensed 
packers. The premises in question consisted of a_ building 
of three floors, part of the lowest floor of which was let to another 
tradesman separately assessed in respect of it. The rest of the 
building was occupied by the firm, who did not, however, use 
the second floor. The ground floor was used for the storage of 
imported eggs and of crates of home-produced eggs awaiting 
sorting and grading. On the first floor the repair of crates 
and the sorting of cartons took place. The firm bought 
eggs on behalf of the Minister of Food from a wide district round 
Middlesbrough. Eggs, before being graded, required to be washed 
and inspected for defects. The grading and stamping was 
carried out by machines. After being so treated, eggs coming 
up to standard had, under the terms of the licence, to be packed 
in fresh containers or crates, and stacked for collection by 
wholesalers. The firm contended that the premises were an 
industrial hereditament because occupied and used as a factory 
or workshop not primarily for the purposes set out in the 
proviso to s. 3 (1) of the Rating and Valuation (Apportionment) 
Act, 1928, such as a distributive wholesale business, storage or a 
public supply undertaking or any other purpose not that of a 
factory or workship, the processes to which the eggs were subjected 
on the premises constituting an adaptation for sale. The rating 
authority and the valuation committee contended that the 
premises were not an industrial hereditament within the meaning 
of the Act of 1928, because primarily occupied and used for 
purposes not those of a factory or workshop, since an egg came 
into the factory as an egg, was separately examined in order to 
proclaim its character as an egg of one grade or another, and left 
the factory in the same state as when received, no process of 
manufacture or adaptation for sale being carried on there. The 
Recorder held that the premises should be treated as an industrial 
hereditament, and the rating authority and the assessment 
committee now appealed. 

Lorp GopparD, C.J., said that he based his opinion that the 
appeal should be dismissed on the ground that a process of 
* adapting for sale ’’ was being carried on at the firm’s egg-packing 
station. In consequence of the processes there carried on 
articles were sold which in their original bulk could not have 
been sold because it would have been illegal to do so. The 
principle governing the case was to be found in Kaye v. Burrows 
and Others (1931; AC. 454; 47 T.L.R. 308, one of a series 
of cases raising the question what was an industrial hereditament. 
A mass of eggs were brought into these premises which no one 
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would buy until they were sorted and graded. The appeal should 
be dismissed. 

ATKINSON and OLIVER, JJ., agreed. 

CounsEL: Harold Williams ; Rowe, W.C., and Denis Robson. 

Soticitors: Cunliffe & Airy, for Meek, Stubbs & Barnley, 
Middlesbrough ; Herbert Smith & Co., for H. M. Beckwith, 
Middlesbrough. 

{Reported by R. C. CatBurN, Esq., Barrister-at-Law.) 
R. v. Rent Tribunal for Hampstead and St. Pancras, ¢\ pari: 
Ascot Lodge, Ltd. 

Lord Goddard, C.J., Atkinson and Oliver, JJ. 5th May, 1947 
Landlord and Tenant—Rent control—Jurisdiction and duties of 

vent tribunal-—Landlord’s breach of covenant—No ground foi 

veducing vent—Furnished Houses (Rent Control) Act, 1946 

(9 & 10 Geo. 6, c. 34). 

Application for an order of prohibition. 

The order sought was to be directed to the members 
of the Kent Tribunal for Hampstead and St. Pancras, 
and to two complaining tenants, prohibiting the tribunal from 
proceeding, in purported pursuance of the Furnished Houses 
(Rent Control) Act, 1946, to enter into consideration of the 
references to the tribunal of lettings made to those tenants. 
The applicant company owned a block of flats in London, and 
the complainants were the tenants of two of those flats. 

Lorp GopvarD, C.J., said that the ground of the application 
was that the facts showed that the tribunal had no jurisdiction 
to entertain the references tothem. The court were not concerned 
with the policy of the Act of 1946. They had only to consider 
whether any given case fell within the tribunal’s jurisdiction. 
It was contended that the present cases were not within the 
tribunal’s jurisdiction because in each there was an unfurnished 
letting by which the landlords did not agree to supply furniture 
or services. The landlords let the premises at a stated rent. 
There was no word in the leases about furniture or services, 
The leases were made after the Act had come into force. They 
contained no covenant for porters or hot water. An Act like that 
of 1946 did not always work out so favourably to tenants as 
was hoped, for many landlords would nowadays no longer agree 
to supply certain amenities and services hitherto provided. It 
was argued here that there was a collateral agreement. He 
(his lordship) could find no evidence of it. The rent in the leases 
was that reserved for the premises demised. If, however, there 
were furniture on the premises when they were let, the Act would 
apply. ‘The second point advanced for the tenants was that there 
was furniture in the flats. The landlords, having deleted from 
the printed leases before execution the provision that they should 
provide hot water, etc., had provided electric panel fires, which 
were said to constitute furniture. He (his lordship) thought that 
those panel fires became part of the walls of the flat like an 
ordinary coal fireplace. The landlords also provided an electrical 
immersion water heater. No one could describe those things 
as furniture. ‘Services ’’ meant servicés to which the 
tenant was contractually entitled, but those tenants would have 
no cause of action against the landlords if the landlords ceased to 
provide a porter. The fact that it was highly probable that 
tenants would in fact get certain services, not referred to in the 
lease, was another matter. That disposed of the case, but he 
would add certain observations for the guidance of the rent 
tribunals. If leases provided that landlords should provide 
furniture or services, then, no doubt, the tribunal would have 
jurisdiction to entertain a case referred to them. That, however, 
did not mean that they could reduce the rent if, and merely 
because, a landlord was not providing what he had contracted 
to provide. There was no power in rent tribunals to decide 
questions of breach of contract, or to award compensation for a 
breach by way of ordering a reduction of rent. Where there was 
a provision in the lease for the supply of furniture and services 
by a landlord, the only way in which the tribunal could approach 
the case was to see what the lease provided for, and whether the 
rent reserved for the use of the premises with that furniture 
and those services was reasonable. If it was, then the tribunal 
could do nothing. The fact that a landlord had not provided the 
furniture and services merely meant that he was in breach of 
covenant, the remedy for which was in damages recoverable in the 
High Court or the county court as the case might be. 

The application must be granted. 

ATKINSON and OLIver, JJ., agreed. 

CouNnsEL: Paull, K.C., Percy Lamb and D. Purcell; H. L. 
Parker (for the tribunal) ; Hawser (for the tenants). 

Soticirors: Thompson & Co.,; Solicitor, the Ministry of 
Health ;  Lessev, Garber & Selby. 


{Reported by R. C. Carsurn, Esq., Barrister-at-Law.} 
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PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time : 


TRANSPORT BILL H.C.) oth May. 
Read Third Time :— 
FOREIGN MARRIAGE BILL /H.L.. |6th May. 


In Committee : 
Cotton (CENTRALISED BuyING) BILv [H.C. 6th May. 


HOUSE OF COMMONS 
Read First Time : 
AGRICULTURE (EMERGENCY PAYMENTS) BILL |H.C. 
‘Sth May. 
To authorise the making out of moneys provided by Parliament 
of acreage payments in respect of crops grown in the year 
nineteen hundred and forty-seven on land affected by abnormal 
flooding ; to amend the Hill Farming Act, 1946, as respects 
subsidy payments for sheep; and to authorise the making of 
advances in respect of such subsidy payments for the years 
nineteen hundred and forty-eight and nineteen hundred and 
forty-nine. 
MINISTRY OF GLOUCESTER) 
Bitt [H.C. [9th May. 
To confirm a Provisional Order of the Minister of Health 
relating to the City of Gloucester. 
MINISTRY OF HEALTH PROVISIONAL (LEEDS) BILL 
H.C,] 9th May. 
To confirm a Provisional Order of the Minister of Health 
relating to the City of Leeds. 
MINISTRY OF HEALTH PROVISIONAL ORDER 
H.C. 9th May. 
To confirm a Provisional Order of the Minister of Health 
relating to the Borough of Torquay. 
Read Second Time :— 
DUDLEY CORPORATION BILL |H.L. 
In Committee :— 
NATIONAL SERVICE BILL |H.C. 


QUESTIONS TO MINISTERS 
ScotTTisH LAND CourT MEMBERS (SALARIES) 

Sir B. NEVEN-SPENCE asked the Secretary of State for Scotland 
if he will review the salaries paid to the agricultural members of 
the Scottish Land Court. 

Mr. WEstwoop: The rate of salary payable to lay members 
of the Scottish Land Court has been under review in consultation 
with my right hon. friends the Chancellor of the Exchequer 
and the Lord Advocate ; but I am not at present satisfied that 
any alteration is necessary. 

Sir B. NEVEN-SPENCE: Is the right hon. gentleman aware 
that these salaries have not altered since 1911 when they were 
first fixed, and that they were supposed to correspond roughly 
with the salaries of top grade sheriff substitutes whose salaries 
have been put up ? 

Mr. WeEstwoop : I do not admit the latter part of the supple- 
mentary question, but it is a fact that the salaries were fixed at 
the date suggested by the hon. member. 6th May. 


HEALTH PROVISIONAL ORDER 


ORDER 


(TorQUAY) BILL 


oth May. 


9th May. 


LEGAL Alp (SCOTLAND) 

Mr. WILLIs asked the Secretary of State for Scotland if he 
proposes to give effect to the recommendations of the Cameron 
Committee on Legal Aid and Legal Advice in Scotland. 

Mr. Westwoop: I am in consultation, together with my 
right hon. friend the Lord Advocate, with representatives of 
the legal profession with a view to the preparation of a scheme 
of legal aid and legal advice in the light of the recommendations 
of the Cameron Committee ; but I am not yet in a position to 
make a statement. 

Mr. WILLIS: Does the answer mean that my right hon. friend 
is accepting the recommendations of the Cameron Committee ? 

Mr. Westwoop: Yes, I am accepting the general principles 
contained in the recommendations. 6th May. 

STAMPING OF DEEDS 

Mr. Davip JONEs asked the Secretary to the Treasury whether 
he is aware that, in consequence of a change by the Inland 
Revenue Department in the manner in which deeds requiring 
to be stamped are dealt with in the North-East, a delay of 
upwards of fourteen days is now taking place in the return of 
such documents, as against forty-eight hours previously ; that 
such delay is causing great inconvenience to the professional 
people concerned and to members of the public; and whether 
he will revert to the former practice employed in connection 
with these documents. 
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Mr. GLENviL HALL: I have written to my hon. friend about 
the matter. 

Mr. Jones: Is the right hon. gentleman aware that a document 
received back on Saturday morning had been away three weeks 
for stamping? Does he anticipate that there is to be an 
improvement ? 

Mr. GLENvIL HALL: We do regret that here and there js 
delay. As and when it is pointed out, we do our best to rectify 
matters. I am grateful to the hon. member for having pointed 
out the delay in this case. We shall see what we can do to avoid 
delay in the future. [6th May. 

STATUTORY ORDERS (CHANGES IN LAW) 

Mr. KreELING asked the Chancellor of the Exchequer whether 
he will give instructions for the general adoption in Statutory 
Rules and Orders of the practice already introduced in some 
Departments whereby changes in the law are distinguished by 
special type. 

Mr. DALTON : 
practice, but I would not require it in all cases. 
explanatory note makes it unnecessary. 


[I will draw the attention of Departments to this 
Often the 
(6th May 


Court MAarTIAL INQUIRY (RECOMMENDATIONS) 

Mr. SWINGLER asked the Secretary of State for War whether 
the Lewis Committee of Inquiry into the court martial system 
intends to submit an interim report. 

Mr. BELLENGER: I understand that the committee do not 
intend to submit an interim report on the main issues remitted 
to them. They have, however, recently communicated to me 
and to my right hon. friend the Secretary of State for Air certain 
recommendations on points of detail, which we are considering. 

[6th May. 
PROXY MARRIAGES 

Mr. Exic FLETCHER asked the Secretary of State for the Home 
Department whether, in view of the recent decision of Lord 
Merriman in Apt, otherwise Magnus v. Apt, he will introduce 
legislation to make it clear in what conditions proxy marriages 
are to be recognised as valid. 

Mr. Eve: I am not aware that any further elucidation of the 
law on this subject is needed. The effect of the decision is, I am 
advised, that the matter is regulated by the law of the place 
where the ceremony is performed. 

Mr. FLETCHER: Will my right hon. friend make it clear that 
it is not his policy to encourage proxy marriages ? 

Mr. Epr: Proxy marriages are not legal when performed in 
this country. [8th May. 

BriTIsH WIVES OF FOREIGN NATIONALS 

Colonel J. RK. H. Hutcuison asked the Secretary of State for 
the Home Department if he will now make a statement regarding 
the conference of experts which opened in London on 3rd February 
in connection with the nationality of married women and other 
nationality matters of general interest to the members of the 
British Commonwealth. 

Mr. Eve: I would refer the hon. and gallant member to the 
reply given on 6th March to the hon. member for Aberdeen, 
South (Lady Grant). The conference examined the whole field 
of nationality law on which there was a very valuable exchange 
of information, and a report was prepared for submission to the 
Governments represented at the conference. It will be necessary 
to await the views of these Governments before any pronounce- 
ment of policy on future legislation is made. [8th May. 


ReNT TRIBUNAL APPLICANTS (PROTECTION) 

Mr. WILLIAM SHEPHERD asked the Minister of Health if he 
has given consideration to the statement made by Mr. Michael 
Marcus, chairman of the East London Rent Tribunal, that 
applicants to that tribunal suffered serious physical injury at the 
hands of landiords or their hirelings ; and what action is proposed 
to protect applicants. 

Mr. Bevan: My attention has been called to this statement. 
Applicants suffering or fearing such assaults should report the 
matter to the police, who will do all they can to assist. 

Mr. SHEPHERD: Surely, if the Minister appoints these 
chairmen, it is his duty to see that they do not issue statements 
which alarm the public ? 

Mr. Bevan: I do not want to interfere with these chairmen 
too much. [8th May. 


PRIVATE LIMITED COMPANIES (TRADING PROFITS) 

Mr. AssHETON asked the Chancellor of the Exchequer whether 
he will give an assurance that in the case of private limited 
companies to which the provisions of s. 21 of the Finance Act, 
1922, as amended by later Acts, apply, the same attitude towards 
restraint in the distribution of profits will be taken as he is 
taking in the case of public companies. 
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Mr. GLenvit Hatt: Under the section to which the right 
hon. member refers the Special Commissioners are required to 
have regard to the provision necessary for maintenance and 
development, and he may, therefore, rest assured that full 
regard will be had to the importance, at the present time, of 
ploughing back trading profits. ‘Sth Mav. 


DivoRCE AND JUDICIAL SEPARATION 
Mr. PALMER asked the Attorney-General the number of 
divorce petitions filed for each year since 1914 ; and the number 
of judicial separation orders made by the High Court in each 
year since 1914, 
The ATTORNEY-GENERAL : The information for which my hon. 
friend asks is contained in the following table :— 


Decrees for 


Divorce Petitions Filed Judicial 
Separation. 
1075 oo 1914 22 
1043(1) 1915 37 
1255(2) oh ats re 1916 22 
1423 ie ah cn me 1917 30 
2323 1918 | 37 
5085 a ee is - 1919 30 
4481 — i eu o% 1920 +0 
2790 1921 46 
2388 1922 46 
2762 — ie ou “ss 1923 50 
2913 e tie “i ee 1924 | 34 
2973 1925 36 
3548 1926 29 
4195 1927 39 
3954 1928 38 
3889 1929 31 
4159 ie es . 7s 1930! 25 
4309 _ <i ae ye 1931 28 
4352 se oe ey mr 1932 29 
4681 es ot id es 1933 34 
$727 ae = oe e 1934 23 
5157 cy <2 mea ees 1935 27 
5575 ata os ind és 1936 22 
5750 ee ae oo rg 1937 32 
9970) : ne Atk — 1938 25 
8517 Sh =a “a pa 1939 "2 
6915 1940 23 
8079 1941 21 
11613 1942 31 
14887 1943 33 
18490 1944 31 
24857 1945 43 
41708 1946 39 


The figures given relate to petitions for divorce only ; they do not include petitions 
lor nullity of marriage. 
2) The figures for these vears are of the cases actually set down for trial. 


Sth Mav. 
RULES AND ORDERS 


S.R. & O., 1947, No. 791 
LAND, ACOUISITION OF, ENGLAND 
ASSESSMENT OF COMPENSATION 
THE AcguisiTION OF LAND (RATE OF INTEREST ON ENTRY) REGULA- 

TIONS, 1947, DATED Aprit 28, 1947, MADE BY THE TREASURY 

UNDER SECTION 62 OF THE TOWN AND COUNTRY PLANNING AcT, 

1944 (7 & 8 Geo. 6, c. 47). 

The Treasury, in exercise of the powers conferred upon them by 
section 62 of the Town and Country Planning Act, 1944 (hereinafter 
referred to as ‘‘ the Act ’’), hereby make the following Regulations :— 

1. The rate of interest for any period after the date on which these 
Regulations come into force on compensation which fell, or falls, in 
default of agreement, to be ascertained in accordance with the Acquisi- 
tion of Land (Assessment of Compensation) Act, 1919* (whether as 
originally enacted or as amended by the Act) in respect of land com- 
pulsorily purchased on which entry has been made before the payment 
of compensation shall, in lieu of being the rate of four per cent. specified 
in sub-section (1) of section 62 of the Act, be the rate of three and a 
half per cent. per annum. 

2.—(1) These Regulations may be cited as the Acquisition of Land 
(Rate of Interest on Entry) Regulations, 1947, and shall come into 
force on the first day of May, 1947. 

(2) The Interpretation Act, 1889,+ applies to the interpretation of 
these Regulations as it applies to the interpretation of an Act of 
Parliament. 

Dated this twenty-eighth day of April, 1947. 

C. James Simmons, 
J. W. Snow, 
Two of the Lords Commissioners 
of His Majesty’s Treasury. 
+} 52 & 53 Vict. ¢, 63, us 





*9 & 10 Geo. 5, c. 57.__ 
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S.R. & O., 1947, No. 790 
SMALL HOLDINGS ann ALLOTMENTS, ENGLAND 
ORDER, DATED APRIL 28, 1947, MADE BY THE TREASURY PRESCRIBING 
SECURITIES UNDER SECTION 9 OF THE LAND SETTLEMEN! 
(FaciLities) Act, 1919 (9 & 10 Geo. 5, c. 59). 

Whereas by section 9 of the Land Settlement (Facilities) Act, 1919, 
it is provided that a County Council may on giving one month's notice 
redeem a perpetual annuity created by them in payment for land 
acquired under the Small Holdings and Allotments Act, 1908,* and that 
in default of agreement the consideration for such redemption shall be 
such a sum as would, according to the average price, at the date of the 
expiration of the notice, of such Government securities as may for the 
time being be prescribed by the Treasury, yield annual dividends 
equal to the amount of the annuity. 

Now therefore We, the Lords Commissioners of His Majesty's 
Treasury, do hereby prescribe the following securities (in substitution 
for the securities prescribed by the Orderf dated the 22nd day of March, 
1934) as the securities to be taken into account for the purposes of the 
said section on and after the date of this Order : 

2} per cent. Consolidated Stock 1923 or after 
24 per cent. Treasury Stock 1975 or after 
R. J. Taylor, 
J. W. Snow, 
Two of the Lords Commissioner 
of His Majesty's Treasury 
Treasury Chambers, 
This 28th day of April, 1947. 
t S.R. & O, 1934 (No, 281) II, p. 554 


* 8 Edw, 7, c. 36. 





S.R. & O., 1947, No. 789 


LAW OF PROPERTY, ENGLAND 
ORDER, DATED APRIL 28, 1947, MADE BY THE TREASURY PRESCRIBING 
SECURITIES UNDER SECTION 191 (2) OF THE LAW OF PROPERTY 


Act, 1925 (15 & 16 GEo. 5, c. 20). 

Whereas by subsection (2) of section 191 of the Law of Property Act 
1925, it is provided, in respect of the redemption of certain rents, that 
when the rent is perpetual and was reserved on a sale, or was made 
payable under a grant or licence for building purposes, the redemption 
money shall be such sum as would (according to the average price, at the 
date of redemption, of such Government securities as may for the time 
being be prescribed by the Treasury) purchase sufficient of such Govern 
ment securities to yield annual dividends equal to the amount of the 
vearly rent redeemed : 

Now therefore We, the Lords Commissioners of His Majesty's 
Treasury, do hereby prescribe the following securities (in substitution 
for the securities prescribed by the Order* dated the 22nd day of March, 
1934) as the securities to be taken into account for the purposes of the 
said subsection on and after the date of this Order : 

24 per cent. Consolidated Stock 1923 or after 
24 per cent. Treasury Stock 1975 or after 
R. J. Taylor, 
J. W. Snow, 
fwo of the Lords Commissioners 
of His Majesty’s Treasury 
Treasury Chambers. 
This 28th day of April, 1947. 
* S.R. & O. 1934 (No. 280) I, p. 946.-« 


SUPREME COURT 

Lord Justice Evershed’s Committee to enquire into the present 
practice and procedure of the Supreme Court (excluding the 
procedure in matrimonial causes) and to consider what reforms 
should be introduced for the purposes of reducing the cost of 
litigation and securing greater efficiency and expedition in the 
despatch of business have now held their first meeting, and have 
issued the following notice :— 

Any person or organisation desiring to submit a memorandum 
to the Committee is invited to communicate in writing with the 
Secretary, Hume Boggis-Rolfe, Esq., of the Lord Chancellor’s 
Department, House of Lords, S.W.1. The subject-matter of the 
evidence offered should be clearly stated. 

The Committee are inviting a number of representative 
organisations to submit memoranda, and members of 
organisations may find it convenient in the first instance to 
communicate with their own secretaries or officials. 


such 


It is announced from the Lord Chancellor’s Office that the 
Lord Chancellor has appointed W. H. Redman, Esq., of the 
Central Office of the Supreme Court, to be an Assistant Secretary 
of the Committee. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 
No. 791. Acquisition of Land (Rate of Interest on 
Regulations. April 28. 
Acquisition of Land (Rate of Interest on Entry) 
(Scotland) Regulations. April 28. 


Entry) 


No. 792. 
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No. 806. Double Taxation Relief (faxes on Income) (Australia) 
Order. April 23. 

Law of Property, England, rder. 

Small Holdings and Allotments, 
April 28. 


Trading with the Enemy, Finland. 


0. 789. 
vo. 790. 


April 28. 
England, Order. 


10, 825. Licence. April 30. 


HousE OF COMMONS PAPERS (SESSION 1946-47} 


‘0. 91, Select Committee on Statutory Rules and Orders, etc. 
5th Report, with Minutes of Evidence. and an 
Appendix. 
[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.) 


NOTES AND NEWS 
JUDGES’ SALARIES IN EIRE 

A Bill is expected to be presented to the Dail shortly m. king 
provision for increases in judicial salaries in Eire. They now 
cost £89,300 per annum. 

Judges’ salaries have not been increased since they were fixed 
many years ago. As Civil Service salaries and those of other 
public servants have been increased, the case of the judges has 
been recognised by the Government as reasonable. 

The proposed increases would average about 25 per cent. 


THE LAW STUDENTS’ DEBATING SOCIETY 

Through the generosity of the Council of the Law Society 
and the co-operation of The Law Society’s staff, The Law 
Students’ Debating Society enjoyed an excellent Reunion Dance 
at The Law Society’s Hall on 2nd May. Mr. Registrar Jones 
acted as M.C. and some hundred members and their friends 
attended. 

The final meeting of the present session was the annual 
meeting held on 13th May. The next session will begin on 
7th October, and any lawyer or law student desirous of joining 
the Society is invited to communicate with the Secretary, 
Miss Ruth Eldridge, at 84, Wimpole Street, London, W.1. 


NATIONAL COAL BOARD: DISCLOSURE OF 
EMPLOYEES’ EARNINGS 

In view of recent newspaper reports on the subject of the 
disclosure of an employee’s earnings, the National Coal Board 
have made the following announcement :— 

As a general rule the Board will not disclose the earnings of 
an employce to third parties without the express authority of 
the employee. Where, however, the information is required 
by a public body, such as a public assistance committee or 
housing authority, in connection with an application they 
have received, or by an officer, such as a court probation 
officer, acting in a public capacity, or where the information is 
needed in connection with legal proceedings in which a 
certificate of earnings can be called for as evidence, the Board 
will furnish particulars. In such cases they will always 
endeavour to notify the employee beforehand that disclosure 
is being made. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 

EASTER SITTINGS, 1947 

RoTA OF REGISTRARS IN ATTENDANCE ON 

I-MERGENCY APPEAL Mr. Justice 
Kota. Court I. VAISEY. 
Andrews Mr. Farr Mr. Blaker 
Jones Blaker Andrews 
Wed., Reader Andrews Jones 
Thors., ,, Hay Jones Reader 
Fri., is 2; Farr Reader Hay 


Group B. 
Justice Mr. Justice 
I; VERSHED ROMER 
Non-Witness. Witness. 
Mr. Jones Mr. Andrews 
Reader Jones 
Hay Reader 
Farr Hay 
Blaker Farr 


24th May, 1947, 


Date. 
Mon., May Mr. 
Tues. 


GRovuP A. 
Mr. Justice Mr. Justice Mr. 
ROXBURGH WyNN PARRY 
Witness. Non-Witness. 
Mon., May 19 Mr. Reader Mr. Hay 
cues... ,. 2 Hay Farr 
Wed., ,, 21 Farr Blaker 
Thurs., ,, 22 Blaker Andrews 
Pa,  . 28 Andrews Jones 


The Whitsun Vacation will commence on Saturday, 
and teviminate on Tuesday, 27th May, 1947, 
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PRICES OF 
SECURITIES 


JOURNAL 


STOCK EXCHANGE 
CERTAIN TRUSTEE 


Bank Rate (26th October, 1939) 2 


Middle 
Div. Price Flat 
Months | May 12 Interest 
1947 Yield 


t Approxi- 
mate Yield 
with 
redemption 


ae 
NL. 
~ 


British Government Securities 
Consols 4% 1957 or after : | 115 
Consols 24% . .* 96 
War Loan 3% 1955- 59 aR ar 107 
War Loan 34% 1952 or after | 1064 
Funding 4% Loan 1960-90 , . é | 118% | 
F unding 3%, Loan 1959-69 * = 107 
Funding 23% Loan 1952-57 104xd 
Funding 24% Loan 1956-61 - 103 
Victory “4%, Loan Av. life 18 years . 120 
Conversion 3$% Loan 1961 or after | 112 
National Defence Loan 3% 1954-58 | 107 | 
National War Bonds 24% 1952-54 .. 5 1034 
Savings Bonds 3% 1955-65 ‘ | 1063 
Savings Bonds 3% 1960-70 ss } S| 107 
Treasury 3°), 1966 or after ie i 107 
Treasury 24%, 1975 or after 974 
Guaranteed 3% Stock (Irish L and 
Acts) 1939 or after 
Guaranteed 23% Stock 
Act, 1903) .. 
Redemption 3% 1986- 96 F 1123 
Sudan 44% 1939-73 Av. life 16 years *A} 121 
Sudan 4% 1974 Red. in part after 
1950 
Tanganyika 4 o, Guz wranteed 1951 71 
Lon. Elec. T.F. Corp. 24% 1950-55 


_ 
rom, 


ae 
a 
ie eal 


_ 
= 


_— 
NRNOAeNAsSIN 
NNN KN NHK NHNN ND 


wee eR OK SIR eS 


_ 


pes 


(Irish Land 
ee i 1014 | 


f 
3 
2 
2 
3 
3 
| 2 
2 
2 
3 
3 
2 
2 
2 
2 
| 2 
2 
2 
2 
2 
3 


(1154) 
1063 | 
1014 


tow w 


Colonial Securities 

* Australia (Commonw’h) 4% 1955-70 
Australia (Commonw’h) ) 34% 1964-74 
*Australia (Commonw’h) 3% 1955-58 
tNigeria 4% 1963... 

*Queensland 33%, 1950- 70 . 

Southern Rhodesia 34% 1961-66 
Trinidad 3% 1965-70 


| 1114 
| 110 
104 
; 1194 
104 
1123 
| 108 


now WWD Ww 





Corporation Stocks 
*Birmingham 3% 1947 or after 
*Leeds 33% 1958-62 ee 
*Liverpool 3% 1954-64 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase JA Jo) 
London County 3% Con. Stock after 
1920 at option of Corporation  MSJD 101xd) 
*London County 34% 1954-59 a FA! 1084 
*Manchester 3% 1941 or after 7 FA! 100 | 
*Manchester 3% 1958- + - AO! 105 | 
Met. Water Board * ** 1963-2003 AO} 1034 | 
* Do. do. 3% “ Bb” 1934-2003 MS) 101 | 
* Do. do. 3Y% “ E ” 1953-73. . JJ) 103 | 
Middlesex C.C. 3% 1961-66 . MS, 106 
*Newcastle 3% Consolidated 1957 . MS} 105 
Nottingham 3% Irredeemable .. MN! 107 
Sheffield Corporation 34% 1968... JJ) 115 


| 1008 | 
| 107 | 
1105. | 


how bh 


1203 | 


nN 


WHNHHHNNN Ww Wh 
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Railway Debenture and 
Preference Stocks 

it. Western Rly. 4% Debenture 

st. Western Rly. 44% Debenture .. 
st. Western Rly. 5% Debenture 

xt. Western Rly. 5% Rent Charge. . 
xt. Western Rly. 5% Cons. G’rteed. 
it. Western Rly. 5% Preference 


* Not available to Trustees over par, 

+ Not available to Trustees over 115. 

t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date ; in tne case of other Stocks, as at the latest date. 
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